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I. INTRODUCTION 

Can a person use his or her preexisting health problems to create 

an inference of negligence through res ipsa loquitur? The Court of 

Appeals answered yes. 

Fun-Tastic operates a roller coaster. CP 2. 1 Three days before 

riding the roller coaster, Brugh went to her doctor complaining of 

dizziness and loss of balance. CP 88. According to Brugh's doctor, these 

symptoms are consistent with the alleged head trauma Brugh subsequently 

had on the roller coaster. CP 87, 90. Three days after complaining about 

injuries consistent with head trauma, the alleged injury-causing event 

occun-ed. CP 2. Brugh rode the roller coaster and alleges that her head 

shuck the safety harness after a "sudden and violent jolt." CP 105. 

Subsequently, Brugh rode other rides, attended a rock concert, and drove 

herself home. CP 106-07. Approximately three weeks later, Brugh was 

diagnosed with a subdural hematoma and blames the roller coaster. CP 

90, 2. 

Brugh sued Petitioners for negligence. CP 1. The Court of 

Appeals concluded that res ipsa loquitur applied based on the severe injury 

alone. Slip Op. 8-9. This Comi should accept review and reverse. 

1 Clerk's Papers (CP) are included as Appendix C. 
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II. IDENTITY OF PETITIONERS 

Fun-Tastic Rides Co. and Midway Rides, LLC (Petitioners), seek 

review of the Court of Appeals' published decision terminating review. 

III. THE COURT OF APPEALS' DECISION 

The Court of Appeals, Division II, filed its published opinion on 

March 26, 2019 (Appendix A). A timely motion for reconsideration was 

denied on July 2, 2019 (Appendix B). 

IV. ISSUES PRESENTED FOR REVIEW 

1. Did the Court of Appeals err by detem1ining that res ipsa loquitur 

applies to the facts in the record? 

2. The first element of res ipsa loquitur requires that the accident or 

occmrence causing injury would not ordinarily happen in the 

absence of negligence. One condition for meeting this element is 

that the "general experience and observation of mankind teaches 

that the result would not be expected without negligence." Does 

"result" mean the injury-causing event or the alleged injury? 

3. Assuming that "result" means injury, did the Court of Appeals err 

by using "general experience" to speculate about medical causation 

rather than require plaintiff to present evidence on the requisite 

force needed to cause her injury? 
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4. Did the Court of Appeals elT by failing to consider the non-moving 

party's evidence demonstrating that she had symptoms consistent 

with head trauma before riding the roller coaster? 

V. STATEMENT OF THE CASE 

A. Procedural History 

Petitioners moved for summary judgment to dismiss Brugh's 

negligence claim on the basis that she had insufficient evidence to 

establish breach of duty.2 CP 21-30. In response, Brugh relied on res ipsa 

loquitur and submitted an affidavit from her family doctor, Dr. Rachel 

Gonzalez. CP 66-80, 86-94. Thus, the question became whether Brugh 

presented sufficient evidence to warrant the application of res ipsa 

loquitur. After reconsideration, the trial court granted summary judgment, 

and Brugh appealed. The Court of Appeals reversed. 

B. The Court of Appeals' Reasoning 

On September 16, 2013, Brugh alleges that she sustained head 

trauma on Petitioners' roller coaster. CP 1-5. This trauma allegedly 

occurred when she hit her head on the padded shoulder harness after a 

"sudden and violent jolt." CP 104-05. Three weeks later, she went to her 

doctor with symptoms consistent with a brain bleed-a subdural 

2 Petitioners also moved to dismiss Brugh's other claims, including product liability. 
All of her claims were dismissed. Brugh only appealed the dismissal of her negligence 
claim based on res ipsa loquitur. 
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hematoma. CP 90 ,i 10. Brugh's doctor characterized the subdural 

hematoma as a "slow bleed" that often does not manifest in symptoms for 

several weeks after the alleged traumatic event. CP 90 ,i 12. Because 

Brugh reported head trauma on the roller coaster and no subsequent 

trauma, Dr. Gonzalez concluded that the roller coaster caused the subdural 

hematoma. CP 88-90 ,i,i 9-10, 13. 

The Court of Appeals recognized that people may receive minor 

bumps on the head against the safety harness without negligence. Slip Op. 

8. But the court held that "general experience" teaches subdural 

hematomas do not result from minor head trauma. See id. at 8-9. Thus, 

Brugh's alleged injury by itself created an inference that Petitioners were 

negligent. Id. The record, however, contains no evidence regarding the 

amount of force-minor or something greater-needed to cause a slow 

bleed subdural hematoma. In other words, the court concluded on its own 

that something greater than a minor head trauma is needed. 

Additionally, the Court of Appeals premised its decision on the 

erroneous belief that Petitioners agreed the roller coaster caused Brugh's 

subdural hematoma because Petitioners moved on breach of duty, not 

causation. Slip Op. 3-4. This premise ignores the procedural posture 

above, which required the Court of Appeals to assess whether Brugh 

presented sufficient evidence to warrant res ipsa loquitur. To the extent 
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that the plaintiffs own evidence raises questions about how the injury 

occurred, res ipsa loquitur is unwarranted. Slip Op. 3. 3 

C. Relevant Facts Ignored by the Court of Appeals 

1. Did Brugh have preexisting trauma? 

In her affidavit, which the Court of Appeals relied on, Dr. 

Gonzalez listed symptoms that were allegedly caused by head trauma on 

the roller coaster.4 CP 87 ,r 5. Among these symptoms, she identifies 

"dizziness" and "balance disturbance." Id. She states that "at no time 

prior" to the roller coaster event did Brugh report these symptoms. Id. 

( emphasis added). Then she contradicts herself. 

According to Dr. Gonzalez, three days before the alleged injury-

causing event on the roller coaster, Brugh complained of "constant 

bilateral ear pain, dizziness, fullness in her ears, hearing deficits, and loss 

of balance." CP 88 ,r 9. Brugh is also diabetic. CP 87 ,r 4. 

The Court of Appeals omits these facts and fails to explain how it 

found res ipsa loquitur under these circumstances-when Brugh's own 

evidence shows that she was experiencing symptoms consistent with head 

trauma before riding the roller coaster. Furthennore, Brugh's doctor says 

3 Citing to the rule for res ipsa loquitur, which requires that the defendant's 
instrumentality cause the injury. The plaintiff has the burden to establish this element 
by sufficient evidence. See Slip Op. 3. 

4 Inferentially, because Dr. Gonzalez concludes the head trauma caused Brugh's 
subdural hematoma, these are symptoms consistent with a subdural hematoma. 
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that it can take weeks after a traumatic event for a slow bleed hematoma to 

manifest with symptoms, raising a significant question about when the 

hematoma began. CP 90 ,i 12. Brugh, the non-moving party, raised these 

facts, yet the Court of Appeals failed to consider them. See Slip Op. 

ii. Did Brugh suffer trauma after the roller coaster? 

Additionally, after allegedly sustaining "severe" head trauma on 

the roller coaster, Brugh rode other rides, attended a rock concert, and 

drove home. CP 106-107. The Court of Appeals omitted these facts. 

D. Injury from Preexisting Conditions 

The opinion references that Brugh lost hearing5 in her right ear 

after hitting her head. Slip Op. 2. The next day, she saw her doctor and 

was bleeding from the ears. Id. Dr. Gonzalez, however, connected these 

issues to preexisting conditions, disconnecting them from alleged trauma 

on the roller coaster and the subdural hematoma. CP 88-90 ,i,i 9, 13. The 

court's reasoning did not rely on these injuries. 6 See Slip. Op. 8-9. 

5 Three days before, Brugh complained to her doctor about ·"hearing deficits" and 
"fullness in her ears." CP 88 ,i 9 

6 Petitioners bring these facts to the Court's attention out of an abundance of caution. 
Without considering her preexisting conditions, a layperson might speculate about what 
caused the hearing loss and bleeding from the ears. However, Brugh 's own evidence 
connects these injuries to preexisting issues and disconnects them from the alleged head 
trauma-thus, these injuries cannot create an inference of negligence. CP 88-90 ,i 9. 
Fmiher, the Court of Appeals did not rely on these injuries in its analysis. Slip Op. 8-9. 
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VI. REASONS WHY REVIEW SHOULD BE GRANTED 

1. The Court of Appeals' decision interpreting "result" as the 
injury, rather than the act or event or occurrence, conflicts 
with numerous decisions of the Court of Appeals and this 
Court. RAP 13.4(b)(l)-(2). 

Whether res ipsa loquitur applies in a given case is a question of 

law reviewed de novo. Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 

324 (2003). To establish a prima facie case, plaintiff must satisfy the 

following elements: (1) the accident or occurrence producing the injury is 

of a kind which ordinarily does not happen in the absence of someone's 

negligence; (2) the injuries are caused by an agency or instrumentality 

within the exclusive control of the defendant; and (3) the injury-causing 

accident or occurrence is not due to any voluntary action or contribution 

on the part of the plaintiff. Zukowsky v. Brown, 79 Wn.2d 586, 593, 488 

P.2d 269 (1971). The first element can be established by one of three 

conditions: 

(1) When the act causing the injury is so palpably negligent 
that it may be inferred as a matter of law, i.e., leaving 
foreign objects, sponges, scissors, etc., in the body, or 
amputation of a wrong member; (2) when the general 
experience and observation of mankind teaches that the 
result would not be expected without negligence; and (3) 
when proof by experts in an esoteric field creates an 
inference that negligence caused the injuries. 

Reyes v. Yakima Health Dist., 191 Wn.2d 79, 90, 419 P.3d 819 (2018) 

( quotations and citations omitted). 
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The Court of Appeals relied on the second condition-general 

experience-and held that "result" can mean injury alone. Slip Op. 5, 7.7 

Thus, the court relied on the seriousness of Brugh's injury-a slow bleed 

subdural hematoma that allegedly did not manifest for three weeks-to 

determine that negligence must have occurred. See id. at 7-9. This 

analysis conflicts with numerous decisions from the Comi of Appeals and 

this Court that have focused the result analysis on the injury-producing 

event, not the injury. 

Applying this element in Curtis, this Comi said, "[G]eneral 

experience tells us that wooden docks ordinarily do not give way if 

properly maintained." Curtis v. Lein, 169 Wn.2d 884, 894, 239 P.3d 1078 

(2010) (emphasis added). 8 It did not say, "Hairline fractures to tibias do 

not ordinarily occur while walking on docks." See id. at 888. 

Applying this element in Pacheco, this Court said, "[I]t is within 

the general experience of mankind that the act of drilling on the wrong 

side of a patient's jaw would not ordinarily take place without 

negligence." 149 Wn.2d at 439 (emphasis added). It did not say, "Nerve 

7 "The issue here then is whether the general experience and observation of mankind 
teaches that a subdural hematoma would not be expected from riding a roller coaster 
without negligence.'' Slip Op. 7. 

8 This Court also said, "As noted, res ipsa loquitur applies where the injury-producing 
event is of a type that would not ordinarily occur absent negligence .... " Curtis, 169 
Wn.2d at 893. 
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damage does not ordinarily result from dental procedures absent 

negligence." See id. at 434 ( describing injury). 

Applying this element in Zukowsky, this Court said, "In the general 

experience of mankind, the collapse of a seat is an event that would not be 

expected without negligence on someone's part." Zukowsky, 79 Wn.2d at 

596. ( emphasis added). It did not say, "Injuries do not ordinarily result 

from sitting in non-swivel seats absent negligence." See id. at 588. 

Similarly, the Court of Appeals has focused on "result" as the 

injury-producing event. In Miller v. Kennedy, Division I held: "It cannot 

be said from the vantage point of an unskilled person that the insertion of 

a biopsy needle into the calyceal area ... [from] the general experience of 

most people indicates this would not have happened without negligence." 

11 Wn. App. 272, 278, 552 P.2d 852 (1974) (emphasis added). It did not 

focus on the injury-the loss of a kidney following a biopsy. See id. at 

275. 

Applying this element in Robison, Division II said, "[I]ndividuals 

ordinarily do not suffer severe electrical shocks unless someone has been 

negligent." Robison v. Cascade Hardwoods, Inc., 117 Wn. App. 552, 567, 

72 P.3d 244 (2003) (emphasis added). The court focused the analysis on 

the what caused the injuries, not the injuries themselves. See id. at 566 

("Three medical experts concluded that electrical shock caused his severe 
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injuries9 and medical symptoms ..... "). The Court of Appeals in this 

case relied on Robison, characterizing the electrical shock as the injury, 

though it was actually the injury-producing event. See Slip Op. 6-7. 

As Division II recognized in this case, Washington courts have 

apparently not applied "result" to mean injury except in limited medical 

malpractice cases. 10 See Slip Op. 6 ( citing ZeBarth 11 
). Thus, this decision 

warrants review under RAP 13.4(b)(l) and (b)(2). Not only does it 

conflict with the analysis of multiple decisions, supra, the facts provide an 

excellent opportunity to analyze whether injury as "result" applies outside 

of the medical malpractice context or at all. Even in recent res ipsa 

loquitur medical malpractice decisions, this Court's analysis has focused 

on the event, not the injury. 12 See, e.g., Reyes, 191 Wn.2d at 90 (analyzing 

9 The plaintiff suffered severe internal electrical burns. Robison, 117 Wn. App. at 
566. 

10 See, e.g., Douglas v. Bussabarger, 73 Wn.2d 476, 482, 483 P.2d 829 (1968) 
(harmful result of paralysis would not ordinarily result from stomach ulcer surgery). 
But see Miller v. Kennedy, supra. 

11 ZeBarth was an esoteric experts case (the third condition to fulfill the first res ipsa 
element). ZeBarth v. Swedish Hosp. Med. Ctr., 81 Wn.2d 12, 19-20, 499 P.2d 1 
(1972). The discussion regarding injury as the ''result" was dicta. See id. In ZeBarth, 
the plaintiff suffered paralysis after receiving radiation treatment for cancer. Id. at 14-
15. The evidence showed that the plaintiff had irradiation myelitis-paralysis caused 
by radiation. Id. The plaintiff had evidence from medical experts that paralysis does 
not result from radiation treatment without negligence. Id. at 19-20. 

12 Applying "result" to mean injury can make sense in lhe medical malpractice 
context. See, e.g., Horner v. Northern Pac. Beneficial Ass 'n Hospitals, Inc., 62 Wn.2d 
351, 359-60, 382 P .2d 518 (1963). In effect, when a patient submits to medical 
personnel for a procedure, the patient is an instrumentality under the defendants' care 
and custody. Youngv. Webster, 9 Wn. App. 87, 94,510 P.2d 1182 (1973). An unusual 
injury from a procedure indicates that the patient was handled negligently. See id. 
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"general experience" as the "act of prescribing isoniazid" rather than the 

resulting injury-liver failure and death); Pacheco, supra. 

2. The Court of Appeals' failure to consider the full context, 
manner, and circumstances of the alleged injury conflicts with 
decisions of the Court of Appeals and this Court, warranting 
review under RAP 13.4(b)(l)-(2). 

Res ipsa loquitur requires the Court to look at the full context, 

manner, and circumstances of the alleged injury to detennine if they are of 

a kind that do not ordinarily happen in the absence of negligence. E.g., 

Robison, 117 Wn. App. at 565; Zukowsky, 79 Wn.2d at 594-95 (1971). 

Here, the Court of Appeals ignored relevant circumstances and 

context surrounding the alleged injury. First, it ignored Brugh's own 

evidence demonstrating that she had symptoms consistent with head 

trauma before riding the roller coaster. CP 87-88 ,r,r 5, 9. This evidence 

was submitted by the nomnoving party-Brugh-and therefore must be 

accepted as true. State ex rel. Bond v. State, 62 Wn.2d 487,491,383 P.2d 

288 (1963). 

Second, setting aside the subdural hematoma that allegedly did not 

appear until three weeks later, the court ignored that no indicia exists 

demonstrating that Brugh sustained severe head trauma, as opposed to a 

Furthermore, the defendants-medical professionals-are in the best position to explain 
the procedure and medical causation for the injury. See Horner, 62 Wn.2d at 360. 
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mmor bump. 13 For example, the evidence does not show: loss of 

consc10usness, external bruising in the alleged impact area, emergency 

transport to the hospital, or slurred speech. The uncontradicted facts 

show: after riding the roller coaster, Brugh rode other rides, attended a 

rock concert, and drove herself home-facts the court omitted from its 

opm10n. CP 106-107; see Slip Op. 1-2. These facts suggest other 

potential traumas and undermine that a "severe" head trauma occurred. 

Third, the court failed to consider the requisite force needed to 

cause a slow bleed subdural hematoma in a diabetic patient with Brugh's 

medical history and preexisting conditions. When medical knowledge is 

necessary, courts have declined to substitute their "general experience" for 

expert knowledge. See, e.g., Reyes, 191 Wn.2d at 90; Miller, 11 Wn. App. 

at 278. A slow bleed subdural hematoma that allegedly presented three 

weeks after riding the roller coaster cannot alone support that Brugh 

sustained severe, rather than mild, head trauma. 14 To understand the 

severity of trauma would require esoteric medical knowledge-knowledge 

about the requisite force to cause a slow bleed subdural hematoma. Brugh 

presented no evidence regarding the requisite force. When the Brugh 

13 The court recognized that minor head trauma can occur on roller coasters without 
negligence. See Slip Op. 8. 

14 The evidence equally suggests that Brugh 's slow bleed subdural hematorna began 
before riding the roller coaster, suggesting this is not the type of occurrence that 
happens only through Petitioners' negligence. 
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court relied on "general experience" to conclude severe head trauma was 

necessary, it necessarily concluded the following are common knowledge: 

• A diabetic with ongoing complaints of "constant 
bilateral ear pain, dizziness, fullness in her ears, hearing 
deficits, and loss of balance" is not susceptible to 
sustaining a subdural hematoma from a "minor bump." 
(See CP 88 i] 9). 

• A slow bleed subdural hematoma that first presents 
itself through symptoms three weeks after head trauma 
indicates that the trauma was severe, not minor. 

• Minor head trauma cannot cause a slow bleed subdural 
hematoma. 

• Only severe trauma, something greater than a minor 
bump on the head, can cause a subdural hematoma. 

• Severe head trauma occurs without any 
contemporaneous external indicia of severe head 
trauma. 

Most if not all of these conclusions require medical opinion. 

General experience cannot answer the following question. What does an 

onset of subdural hematoma symptoms three weeks after the trauma 

indicate about the trauma's severity? Contrary to the Court's conclusion, 

no evidence in the record suppo1is that a delayed onset of symptoms 

indicates severe head trauma. 15 

Indeed, Dr. Gonzalez does not opme about the requisite force 

15 Contrary to Division Il's reasoning, the delayed onset of symptoms suggests 
relatively minor trauma. An obvious example demonstrates that a correlation likely 
exists between the trauma's severity and the temporal onset of symptoms. It cannot 
seriously be disputed that the most severe head trauma will result in instant death or 
immediate symptoms. Thus, delayed onset suggests something relatively minor. 
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needed to cause a slow bleed subdural hematoma in a diabetic patient with 

Brugh's medical history and preexisting conditions. Her affidavit simply 

refers to head trauma, not to the trauma's severity. See CP 86-91. But as 

the Court of Appeals recognized, minor head trauma occurs on roller 

coasters without negligence. Slip. Op. 8. The Court should accept review 

and detem1ine if the Court of Appeals erred by ignoring the full context of 

the injury and by relying on its "general experience" to speculate about 

medical causation. 

3. The Court of Appeals erred by relying on the rareness of the 
injury, conflicting with numerous decisions of the Court of 
Appeals and this Court, warranting review under RAP 
13.4(b )(1 )-(2). 

The Brugh decision adopted a rule that severe injuries, standing 

alone, can serve as evidence of negligence. Slip Op. 8. 16 This holding and 

analysis conflict with numerous cases. In Swanson, Division II held: "The 

fact that the injury rarely occurs does not in itself prove that the injury was 

probably caused by someone's negligence." Swanson v. Brigham, 18 Wn. 

App 647,650,571 P.2d 217 (1977). 17 

16 ··We do not determine which types of injuries are severe enough to invoke the 
doctrine ofres ipsa loquitur in all cases." 

17 A 15-year-old admitted to the hospital overnight for infectious mononucleosis died 
from asphyxiation. 18 Wn. App at 649-50. Swanson upheld summary judgment 
dismissal, holding the doctor's negligence could not be inferred from the patient's death 
based on general experience. Id. at 650. Medical expe1i opinion was required. Id. 
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In Tate v. Perry, Division II rejected that a severe reaction to a 

drug, standing alone, can be used to infer negligence. 52 Wn. App. 257, 

263, 785 P.2d 999 (1988). More recently, this Court held an alleged 

misdiagnosis followed by prescribing a drug that caused liver failure and 

death did not by itself create an inference that the doctor was negligent. 

Reyes, 191 Wn.2d at 90. 18 

4. The Court of Appeals erred by creating and then relying on a 
"concession" regarding causation. 

The Court of Appeals created and then relied on a "concession" 

regarding causation that Petitioners never made. See Slip Op. 8. The 

court stated that Defendants do not dispute causation. Id. This is factually 

incorrect. Defendants made clear before the trial comi in briefing and in 

oral argument that they dispute causation and disagree that the roller 

coaster caused the subdural hematoma. CP 21-30; 109-111 (arguing that 

plaintiff speculates that the roller coaster caused her subdural hematoma); 

Verbatim Report of Proceedings, Vol 1, at 3:23-4:8 (Appendix D). 

The Court of Appeals misunderstood the procedural posture. 19 

Petitioners moved for summary judgment based on Brugh's insufficient 

18 Although Reyes is a medical malpractice case, the Court of Appeals has 
transplanted this line of authority into general res ipsa loquitur analysis. See Slip Op. 
5-6 (relying on ZeBarth). 

19 While the Collli of Appeals' premise that Fun-Tastic agreed "Brugh's subsequent 
subdural hematoma directly resulted from hitting her head during the roller coaster 
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evidence supporting breach of duty, a necessary element of negligence. 

CP 21-30 (Defs.' Mot. Summ. J.). Brugh relied on res ipsa loquitur. CP 

71-80. Accordingly, the issue before the Court of Appeals was whether 

Brugh presented sufficient evidence to warrant res ipsa loquitur. See Slip 

Op. 1. Causation, while necessary to sustain a tort claim, is not an element 

of breach of duty. Schooley v. Pinch 's Deli Market, Inc., 134 Wn.2d 468, 

479, 951 P.2d 749 (1998). 

Not only did the Court of Appeals mistakenly start from the 

premise that Defendants agreed the roller coaster caused the subdural 

hematoma, Slip Op. 4, it ignored a necessary and implied element to 

establish res ipsa loquitur. "[ A ]n implied requirement of the first element 

is that the 'accident or occun-ence' alleged to have produced the injury 

actually occurred." Marshall v. Western Air Lines, Inc., 62 Wn. App. 251, 

259, 813 P .2d 1269 (1991 ). Brugh did not consider this requirement. 

Thus, Division H's Brugh decision conflicts with Division I's 

Marshall decision. In Marshall, the plaintiff alleged that a sudden change 

in cabin pressure occurred during a flight, causing a perilymph fistula with 

debilitating and long-lasting symptoms. Id. at 252-54. The plaintiffs 

expert opined that the fistula resulted from a change in cabin pressure. Id. 

ride" made its analysis easier, the comi effectively decided a different case. See Slip 
Op. 8. 
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at 254. 20 Although the plaintiff had preexisting symptoms similar to what 

she experienced from the fistula, plaintiffs experts said her preexisting 

issues had no relation to the inner ear rnpture. 21 Id. The court recognized 

that ear damage associated with flying ordinarily does not occur absent 

negligence. Id. at 259. Yet, no1mal changes in cabin pressure occur 

without negligence. See id. at 259-60. Thus, negligence could only be 

infe1Ted if the evidence supported that a sudden, abnormal change in cabin 

pressure actually occurred.22 Id. 

The only direct evidence plaintiff presented to support an abno1mal 

change in pressure was her own subjective testimony. Id. at 260. Further, 

the alleged sudden change in pressure went unnoticed by everyone except 

the plaintiff. Id. Based on these facts, the court held no reasonable person 

would conclude that a sudden, abnormal pressure change occu1Ted, and 

therefore, plaintiff failed to prove the first res ipsa loquitur element. Id. 

In close parallel, the Brugh opinion turned on severe head trauma 

occmTing, as opposed to minor trauma that can occur on a roller coaster 

without negligence. See Slip Op. 8. But the court failed to conduct the 

20 Similarly, Brugh's expert alleges that her subdural hematoma resulted from head 
trauma on the roller coaster. 

21 In contrast, Brugh 's expert did not disconnect her preexisting symptoms from head 
trauma allegerlly causerl by the roller coaster. Indeed, Dr. Gonzalez said that Brugh 
never had these symptoms and then contradicted herself. Compare CP 87 ii 5, with CP 
88 "il 9. 

22 In contrast, Division II in Brugh inferred negligence from the injury alone. See 
Slip. Op. 8-9. 
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Marshall analysis. Brugh's subjective description, such as a "sudden and 

violent jolt" occurred, is not enough. 23 Having an expert who causally 

links the alleged event with the injury is not enough.24 The rareness of the 

injury occmTing is not enough.25 Furthennore, as Marshall noted, the fact 

that only the plaintiff experienced the alleged event undermines that the 

event actually occurred. Marshall, 62 Wn. App. at 260. Similarly, here, 

only Brugh alleged injury from the roller coaster ride.26 

On similar facts, the vastly different results indicate that either 

Marshall or Brugh applied an incorrect legal analysis. This warrants 

review. 

5. This case presents issues of substantial public interest under 
RAP 13.4(b)(4). 

The Court of Appeals' holding invites trial courts to find res ipsa 

loquitur based only on severe injury alone, even absent additional 

evidence consistent with negligence. See Slip Op. 8-9. This raises an 

issue of substantial public interest. See State v. Watson, 155 Wn.2d 574, 

23 Compare Slip Op. 2, with Marshall, 62 Wn. App. at 257 ("In Marshall's deposition, 
she stated only that she felt a sudden change in cabin pressure .... ") 

24 See Marshall, 62 Wn. App. at 254. 
25 Compare Slip. Op. 8-9, with Marshall, 62 Wn. App. at 262. 
26 The Brugh opinion omits this fact. It relies on circular reasoning: severe trauma 

must have occurred on the roller coaster; otherwise, people would routinely experience 
subdural hematomas. See Slip Op. 8. Yet, the premise is unproven. To the contrary, 
Brugh fails to recognize that the absence of injury to other riders suggests severe 
trauma did not occur: if the roller coaster caused severe trauma during Brugh's ride, 
other riders should have experienced injuries. See Marshall, 62 Wn. App. at 260. 
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577, 122 P.3d 903 (2005) (finding substantial public interest when Court 

of Appeals' holding may affect future proceedings and lead to needless 

litigation). If Brugh's res ipsa loquitur analysis is incorrect, trial courts 

will erroneously rely on the decision to apply res ipsa loquitur and deny 

summary judgment. Consequently, defendants will face needless 

litigation because they cannot appeal an erroneous denial of summary 

judgment until after a verdict. See RAP 2.2(a)(l). 

Furthermore, this case presents a great opportunity for the Court to 

determine compelling issues within the context of res ipsa loquitur. First, 

the plaintiff in this case had preexisting symptoms consistent with a 

subdural hematoma before riding the roller coaster. Assuming a plaintiff 

can rely on the severity of injury alone, how should courts apply the 

analysis when the plaintiff has symptoms consistent with the alleged 

injury before the alleged injury-causing event? 

Second, the plaintiff relied on an affidavit from a medical 

professional that contains internal contradiction, denying that the plaintiff 

had preexisting symptoms consistent with head trauma and then admitting 

that she did. Does this create a genuine issue of mate1ial fact? 27 

27 In the typical scenario, a plaintiff may attempt to create an issue of fact hy 
submitting an affidavit to contradict prior sworn testimony. See, e.g., Overton v. 
Consol. Ins. Co., 145 Wn.2d 417,430, 38 P.3d 322 (2002). Here, the affidavit from 
Brugh's doctor contains internal contradiction. Compare CP 87 ,i 5, with CP 88 il 9. 
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Finally, the Court of Appeals used the general-experience-of

mankind analysis to speculate about medical causation for a slow bleed 

subdural hematoma that allegedly manifested three weeks after trauma. 

See Slip Op. 8-9 (implicitly holding severe head trauma necessary). 

When medical knowledge is needed to determine how an injury arises, is 

this an area beyond the "general experience of mankind," i.e., an area that 

requires esoteric knowledge, not a layperson's speculation?28 

VII. CONCLUSION 

For the foregoing reasons, this Court should accept review and 

reverse. 

RESPECTFULLY SUBMITTED this 1st day of August, 2019. 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., PS 

By;;;;;::r;;;~ 
Patricia K. Buchanan, WSBA No. 19792 
Nicholas A. Carlson, WSBA No. 48311 
Of Attorneys for Defendants 

28 See, e.g., Reyes, 191 Wn.2d at 90; Miller, 11 Wn. App. at 278. 
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FUN-T ASTIC RIDES CO., an Oregon 

corporation; MIDWAY RIDES LLC, a 

Washington limited liability company; JOHN 

DOE MANUFACTURER, an unknown entity, 

Res ondents. 

No. 5 I 055-3-11 

PUBLISHED OPJNION 

MELNICK, J. - While riding a roller coaster at the Washington State Fair, Jodi Brugh 

received a severe injury that resulted in a subdural hematoma that required brain surgery. Brugh 

sued Fun-Tastic Rides Co., Midway Rides LLC, and John Doe Manufacturer (collectively Fun

Tastic), alleging negligence. She relied on the doctrine of res ipsa loquitur to establish a breach of 

duty. Fun-Tastic moved for summary judgment on the theory that res ipsa loquitur did not apply, 

and after reconsideration, the trial court granted the motion. 

We reverse. 

FACTS 

Fun-Tastic operated a roller coaster at the Washington State Fair. Before the start of the 

Fair, the Department of Labor and Industries (L&l) inspected the roller coaster for safety. L&I 

issued a permit for the roller coaster. Fun-Tastic inspected the ride on September 16, 2013, found 

no abnormalities, and noted that the "Ride is Running well." Clerk's Papers (CP) at 46. 
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On September 16, Brugh rode Fun-Tastic's roller coaster. Brugh described the last turn of 

the roller coaster as a sudden and violent jolt. As a result of the jolt, she struck both sides of her 

head on the roller coaster's safety harness. Subsequently, she lost hearing in her right ear. Fearing 

that she had a blown eardrum, she went to the Fair's medical tent for assistance. The Fair's medical 

staff recommended that she either go to urgent care or see her doctor the next day. 

The next day, Brugh saw her primary care physician, Dr. Rachael Gonzalez. Brugh was 

bleeding from her ears. Because Brugh had a history of ear infections, Dr. Gonzalez attributed the 

bleeding to an ear infection. 

On October 7, Brugh again saw Dr. Gonzalez. Brugh reported "severe and debilitating" 

head and neck pain. CP at 89. Dr. Gonzalez diagnosed Brugh with, among other injuries, "[s]evere 

traumatic brain injury" and a "[s]ubdural hernatoma post head injury." CP at 90. Dr. Gonzalez 

believed the injuries were, more probably than not, "directly related to the head trauma Ms. Brugh 

suffered from the rollcrcoaster ride." CP at 90. 

Dr. Gonzalez referred Brugh to a neurologist for an emergency consultation. Brugh had 

brain surgery for the subdural hematoma on October 16. 

Brugh then filed a complaint alleging Fun-Tastic' s negligence. After some discovery, Fun

Tastic moved for summary judgment. The court denied the motion. 

Fun-Tastic filed a motion for reconsideration. The court heard oral argument, granted Fun

Tastic's motion, and dismissed Brugh's claims. Brugh appeals. 

2 
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ANALYSIS 

I. LEGAL PRINCIPLES 

A. Summary Judgement 

We review an order for summary judgment de novo, performing the same inquiry as the 

trial court. Aha Sheikh v. Choe, 156 Wn.2d 441,447, 128 P.3d 574 (2006). "We consider all facts 

submitted and all reasonable inferences from the facts in the light most favorable to the nonmoving 

party." Rublee v. Carrier Corp., 192 Wn.2d 190, 199,428 P.3d 1207 (2018). "Summary judgment 

is proper when the record demonstrates there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter of law." Munich v. Skagit Emergency Commc 'ns Ctr., 

175 Wn.2d 871,877,288 P.3d 328 (2012). 

B. Res lpsa Loquitur 

In an action for negligence, a plaintiff must prove four basic elements: "(l) the existence 

of a duty, (2) breach of that duty, (3) resulting injury, and ( 4) proximate cause." De gel v. Majestic 

Mobile Manor, Inc., 129 Wn.2d 43, 48, 914 P.2d 728 (1996). The parties dispute only breach of 

duty. 

Res ipsa loquitur "provides an inference as to the defendant's breach of duty." Curtis v. 

Lein, 169 Wn.2d 884,892,239 P.3d l 078 (2010). Whether res ipsa loquitur applies is a question 

of law. Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 324 (2003). 

A plaintiff may rely on res ipsa loquitur' s inference of breach of duty if three elements are 

met: "(l) the accident or occurrence that caused the plaintiffs injury would not ordinarily happen 

in the absence of negligence, (2) the instrumentality or agency that caused the plaintiff's injury 

was in the exclusive control of the defendant, and (3) the plaintiff did not contribute to the accident 

or occurrence." Curtis, 169 Wn.2d at 891. The parties dispute only the first element. 

3 
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The first element is satisfied in any of three conditions: 

"(l) When the act causing the injury is so palpably negligent that it may be inferred 

as a matter of law ... ; (2) when the general experience and observation of mankind 

teaches that the result would not be expected without negligence; [or] (3) when 

proof by experts in an esoteric field creates an inference that negligence caused the 

injuries." 

Curtis, 169 Wn.2d at 891 (internal quotation marks omitted) (quoting Pacheco, 149 Wn.2d at 438-

39). The parties here dispute the applicability of the second condition. 

"[T]he res ipsa loquitur doctrine allows the plaintiff to establish a prima facie case of 

negligence when he cannot prove a specific act of negligence .... Once the plaintiff establishes 

a prima facie case, the defendant must then offer an explanation, if he can." Pacheco, 149 Wn.2d 

at 441. Res ipsa loquitur is inapplicable only where the defendant's evidence completely explains 

the plaintiffs injury. Pacheco, 149 Wn.2d at 440. "Thus, the plaintiff may be entitled to rely on 

the ... doctrine even if the defendant's testimony, if believed by the jury, would explain how the 

event causing injury to the plaintiff occurred." Pacheco, 149 Wn.2d at 440. Fun-Tastic does not 

argue that it presented evidence explaining Brugh 's injury. Instead, it contends that Brugh has not 

established her prima facie case. 

To summarize, the parties do not dispute that Fun-Tastic owed Brugh a duty as a business 

invitee, that Brugh's injuries were caused by Fun-Tastic, or that Brugh suffered damages. They 

dispute only whether Fun-Tastic breached its duty of care. They dispute the applicability of res 

ipsa loquitur to establish this element. 

Regarding the applicability of res ipsa loquitur, the parties do not dispute that Fun-Tastic 

maintained exclusive control of the roller coaster that caused Brugh's injury. They also agree that 

Brugh did not contribute to her own injury. The parties dispute only the applicability of res ipsa 

loquitur's first element. Jn determining whether this element is established, the parties dispute 

4 
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whether '"the general experience and observation of mankind teaches that the result would not be 

expected without negligence."' Curtis, 169 Wn.2d at 891 (internal quotation marks omitted) 

(quoting Pacheco, 149 Wn.2d at 438-39). Thus, determining whether this condition is satisfied is 

dispositive to the current appeal. 

JI. BRUGH'S ROLLER-COASTER RIDE 

Brugh argues she experienced an abnormally strong jolt on her roller-coaster ride that 

caused her to hit her head on the roller coaster's safety harness. This injury resulted in a subdural 

hematoma that required brain surgery. Brugh argues that general experience teaches that such an 

impact leading to her brain injury does not ordinarily occur on roller coasters, absent negligence. 

Fun-Tastic argues that Brugh must show something more than just the extent of her injuries 

to show that the roller coaster operated abnormally. Fun-Tastic claims that the roller coaster 

operated as expected and that any jolts were the normal jolts of the roller coaster. 

A. Using Resulting Injuries as the "Result" 

The parties dispute whether res ipsa loquitur's first element may be satisfied by showing 

that the resulting injury would not be expected without negligence. We conclude it can. 

In ZeBarth v. Swedish Ho.spital Medical Center, 81 Wn.2d 12, 20, 499 P.2d I (1972), the 

court looked to the nature of the plaintiffs injuries in applying res ipsa loquitur. In the case, 

approximately one year after the plaintiff received treatment for Hodgkin's disease, he became 

paralyzed. ZeBarth, 81 Wn.2d at 13. He sued the hospital where he received treatment. ZeBarth, 

81 Wn.2d at 13. The plaintiff relied on res ipsa loquitur to prove that his medical injuries would 

not have occurred if the hospital's version of the events was accurate. ZeBarth, 81 Wn.2d at 20. 

That is, he argued that an intervention of someone's negligence must have occurred to leave him 

paralyzed. ZeBarth, 81 Wn.2d at 18, 20. At trial, the plaintiff called experts who speculated about 

5 
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potential hospital actions that could have caused his paralysis. ZeBarth, 81 Wn.2d at 15-17. The 

jury found for the plaintiff, and the hospital appealed. ZeBarth, 81 Wn.2d at 13-14, 18. 

The hospital argued that, in the absence of direct proof of the injury-causing event, res ipsa 

loquitur was improper. ZeBarth, 81 Wn.2d at 18. The court rejected the hospital's argument and 

concluded that the record permitted the plaintiff to rely on res ipsa loquitur. ZeBarth, 81 Wn.2d 

at 22. Specifically, in discussing whether the general experience and observation of mankind 

teaches that the result would not be expected without negligence, the cou1i noted that "high voltage 

radiation in the treatment of cancer has been widely enough and long enough employed in this 

country to allow the jury to find that ... paralysis ordinarily will not result from its use except for 

the intervention of someone's negligence." ZeBarth, 81 Wn.2d at 20. 

Although ZeBarth occurred in the medical malpractice context, the court's reasoning is 

applicable here. ZeBarth recognized that to establish whether the general experience and 

observation of mankind teaches that the result would not be expected without negligence, the result 

need not be the specific injury-causing event (e.g., a barrel falling out of a window). 81 Wn.2d at 

20. Rather, the result can be the plaintiffs resulting injuries (e.g., paralysis). ZeBarth, 81 Wn.2d 

at 20. Thus, the court permitted the plaintiff in ZeBarth to do what Brugh attempts here. 

In Robison v. Cascade Hardwoods, Inc., 117 Wn. App. 552, 566-67, 72 P.3d 244 (2003), 

we similarly looked to the nature of the plaintiffs injuries in applying res ipsa loquitur. There, a 

logging-truck driver suffered a severe electrical shock while operating the defendant's trailer 

loader. Robison, 117 Wn. App. at 555, 566. The trial court granted summary judgment to the 

defendant on the ground that res ipsa loquitur did not apply. Robison, 117 Wn. App. at 561-62. 

We reversed, stating, "[G]eneral experience and observation [teaches] that, absent evidence of an 
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act of God, individuals ordinarily do not suffer severe electrical shocks unless someone has been 

negligent." Robison, 117 Wn. App. at 567 (footnote omitted). 

Our decision turned on the nature of the shock. See Robison, 117 Wn. App. at 567. For 

example, general experience teaches that minor shocks, like those resulting from static electricity, 

do occur in the absence of negligence. But severe shocks are different. In the absence of 

negligence, they do not ordinarily occur while operating a trailer loader. Robison, 117 Wn. App. 

at 567. Thus, we looked to the nature of the plaintiffs injuries and determined whether general 

experience teaches that those injuries ordinarily happen in the absence of negligence. Robison, 

117 Wn. App. at 567. 

Language from the Supreme Court further supports our conclusion. In Zukowsky v. Brown, 

79 Wn.2d 586, 594-95, 488 P.2d 269 (1971), the court recognized that application of res ipsa 

loquitur depends on whether "the manner and circumstances of the damage or injury be of a kind 

that do not ordinarily happen in the absence of someone's negligence." In Pacheco, the court 

again recognized that the doctrine takes effect when "a plaintiff asserts that he or she suffered 

injury, the cause of which cannot be fully explained, and the injury is of a type that would not 

ordinarily result if the defendant were not negligent." l 49 Wn.2d at 436. Thus, Zukowsky and 

Pacheco further suggest that we may determine whether res ipsa loquitur's first element is 

established by analyzing whether the general experience and observation of mankind teaches that 

the nature of plaintiffs injury would not be expected without negligence. 

Accordingly, we conclude that it is appropriate to examine the nature of an injury when 

analyzing the first element of res ipsa loquitur. The issue here then is whether the general 

experience and observation of mankind teaches that a subdural hematoma would not be expected 

from riding a roller coaster without negligence. 

7 
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B. General Experience and Observations 

Brugh argues that "general experience counsels that properly inspected, maintained, and 

operated roller coasters[] do not slam heads into shoulder rests with the requisite force to cause a 

subdural hematoma," absent negligence. Br. of Appellant at 17. We agree. 

For purposes of its motion for summary judgment, Fun-Tastic makes numerous 

concessions. It does not dispute causation or allege that Brugh contributed to her own injury. 

Thus, Fun-Tastic recognizes that Brugh, while strapped into the roller coaster, hit her head during 

the course of the ride. It recognizes that Brugh's subsequent subdural hematoma directly resulted 

from hitting her head during the roller-coaster ride. It also recognizes that Brugh did not contribute 

in any way to her injury. Yet, Fun-Tastic argues that the roller coaster operated as expected. The 

general experience and observation of mankind teaches that these cannot all simultaneously be 

true. See Bibeau v. Fred W Pearce Corp., 173 Minn. 331, 334, 217 N. W. 374 (1928) ("One would 

hardly suppose it possible for defendant to continue the roller-coaster business if such accidents 

were ordinary occurrences."). 

We recognize that certain injuries are to be expected while riding roller coasters. For 

example, general experience teaches that people may receive minor bumps to their head from the 

safety harness of a roller coaster during a ride. General experience teaches that people may receive 

minor whiplash while riding a roller coaster. However, general experience teaches that a subdural 

hematoma brain bleed docs not ordinarily happen while strapped into a roller coaster in the absence 

of negligence. Accordingly, the nature of Brugh' s injury is not of a type that one would expect 

while riding a roller coaster. 

We do not determine which types of injuries arc severe enough to invoke the doctrine of 

res ipsa loquitur in all cases. Instead, whether a plaintiff may rely on res ipsa loquitur "depends 

8 



51055-3-II 

upon the peculiar facts and circumstances of the individual case." Marner v. Union Pac. R.R. Co., 

31 Wn.2d 282, 293, 196 P.2d 744 (I 948). Here, we simply recognize that this specific injury, 

Brugh's subdural hematoma, would not ordinarily occur while strapped into a roller coaster 

without negligence. Res ipsa loquitur, therefore, provides an inference of a breach of duty. 1 

Other jurisdictions considering similar facts have arrived at the same conclusion. In 

Bibeau, the plaintiff rode the defendant's roller coaster and hit her nose on the safety bar; the hit 

broke her nose and rendered her unconscious. 173 Minn. at 333. The Supreme Court of Minnesota 

concluded that res ipsa loquitur applied. "[I]f such accidents were ordinary occurrences," the court 

reasoned that roller-coaster companies would find willing patrons hard to come by. Bibeau, 173 

Minn. at 334. Thus, the plaintifrs abnormal injuries must have been the result of an abnormal 

roller-coaster ride, which do not ordinarily occur in the absence of negligence. See Bibeau, 173 

Minn. at 334. 

In Jenkins v. Ferguson, 357 So. 2d 39, 40 (La. Ct. App. 1978), the plaintiff broke her leg 

after being thrown from an amusement park ride called the "Scrambler." The evidence showed 

that the plaintiffs fiance, who accompanied her on the Scrambler, "first locked the device and 

subsequently the operator came back unlocked it and locked it properly, rattling it to be sure that 

it was properly locked." Jenkins, 357 So. 2d at 40-41. Nonetheless, the door opened, and the 

plaintiff was thrown from the ride. Jenkins, 357 So. 2d at 40. 

The Court of Appeal of Louisiana concluded that because the elements of exclusive control 

and contributory negligence were not in dispute, "this is a proper case for the application of the 

1 The "jury is [still] free to disregard or accept the truth of the inference." Curtis, 169 Wn.2d at 

895. 
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doctrine of res ipsa loquitur. No one knows what happened . . . . We do know that the locking 

device did not work properly ... [but n]o one knows ... why." Jenkins, 357 So. 2d at 41. 

In Coaster Amusement Co. v. Smith, 141 Fla. 845, 846-47, 194 So. 336 (] 940), out of the 

1,236 patrons who rode the roller coaster on the night in issue, only the plaintiff suffered an injury. 

While the plaintiff rode the roller coaster, "the car in which she was riding was by some means 

caused to perform a sudden and unusual jerk," and as a result, the plaintiff was thrown from the 

roller-coaster car and injured. Coaster Amusement, 141 Fla. at 846. 

The defendant presented the following evidence. Before the plaintiff's injury, the roller 

coaster was inspected every day, and no defects were found. Coaster Amusement, 141 Fla. at 847. 

Immediately after the plaintiff's injury, the defendant inspected both the car in which the plaintiff 

rode and the roller coaster's track. Coaster Amusement, 141 Fla. at 847. The defendant found 

nothing wrong with either. Coaster Amusement, 141 Fla. at 847. Further, the day after the injury, 

the roller coaster operated with no mishaps. Coaster Amusement, 141 Fla. at 847. The defendant 

had not repaired or replaced any parts in the intervening time. Coaster Amusement, 141 Fla. at 

847. However, the defendant offered "no explanation of the cause of the unusual gyrations of [the 

roller coaster]." Coaster Amusement, 141 Fla. at 847. 

The trial court instructed the jury on res ipsa loquitur, and the jury found in favor of the 

plaintiff. Coaster Amusement, 141 Fla. at 846-47, 856. The Supreme Court of Florida approved 

the res ipsa loquitur instruction based upon the facts of the case. Coaster Amusement, 141 Fla. at 

856. 

10 
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CONCLUSION 

Because we conclude that Brugh's injury, a subdural hematoma, is not ofa type one would 

expect while riding a roller coaster without negligence, we conclude that the doctrine of res ipsa 

loquitur applies to her case.2 Therefore, the trial court erred in granting Fun-Tastic's motion for 

summary judgment. 

We reverse. 

We concur: 

_\A~J.v:v '¾~rswick, J. r;-
-M~,,~- ,,~'-· J_ .. -,~~~ 

~~-
Melnick, J. J 

2 We also reject Fun-Tastic's argument that the injury-causing instrumentality must be destroyed 
before a plaintiff may rely on the doctrine. Fun-Tastic argues if the instrumentality is not 
destroyed, a plaintiff can inspect it, and res ipsa loquitur is inapplicable. Fun-Tastic's argument 
relies on the concurrence from Curtis. 169 Wn.2d at 896 (Madsen, C..I., concurring). However, 
no binding authority holds that res ipsa loquitur may only be applied when the injury-causing 
instrumentality has been destroyed or is otherwise unavailable to the plaintiff. In fact, in numerous 
cases the injury-causing instrumentality was not destroyed, yet the plaintiff was able to rely on res 
ipsa loquitur's inference of breach of duty. See, e.g., Zukowsky, 79 Wn.2d at 589; Robison, 117 

Wn. App. at 560, 566-67. 
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E- ILED 
IN COUNTY LERK'S OFFICE 

PIERCE COUN Y, WASHINGTON 

September0 201610:16AM 

KEVI STOCK 
COUNl Y CLERK 

NO: 16- -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) No. 

Plaintiff, ) 
) COMPLAINT FOR DAMAGES 

V. ) 

) 
FlJN-TASTIC RIDES CO., an Oregon ) 
corporation; MIDWAY RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defendants. ) 

Plaintiff Jodi Brngh, through her attorneys, by way of Complaint against Defendants 

Fun-tastic Rides Co., Midway Rides LLC, and John Doe Manufacturer, alleges as follows: 

I. PARTIES 

1.1 Jodi Brngh ("Brugh") is a single woman who resides 111 the County of 

21 Spokane, State of Washington. 

22 

23 

24 

25 

26 

27 

28 

1.2 Fun-tastic Rides Co. ("Fun-tastic") is an Oregon corporation with its principal 

place of business in Oregon, and its registered agent in Vancouver, Washington. 

COMPLAINT FOR DAMAGES - 1 PAINE HAMBLEN LLP 

717 WEST SPRAGUE A VENUE, SUITE 1200 

SPOKANE, WASHINGTON 99201-3505 

PHONE (509) 455-6000; FAX: (509) 838-0007 
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1.3 Midway Rides LLC ("Midway") is a Washington limited liability company 

with its principal place of business in Washington and its registered agent in Puyallup, 

Washington. 

1.4 John Doe Manufacturer is an unknown entity which may have manufactured 

the roller coaster in question. 

II. JURISDICTION AND VENUE 

2.1 As the events which give rise to the instant complaint occurred in the County 

of Pierce, jurisdiction and venue are appropriate in Pierce County. RCW 4.12.020. 

III. FACTS 

3.1 Fun-tastic, Midway, Jolm Doe Manufacturer, or all, are the owners, operators, 

and/or manufacturers of a roller coaster, believed to be known at the time of the complained

of incident as the "Rainier Rush." 

3.2 On September 16, 2013, Brugh attended the Washington State Fair 111 

16 Puyallup, Washington. 

17 

18 

19 

20 

21 

22 

3.3 

3.4 

Brugh rode the "Rainier Rush" roller coaster. 

The roller coaster was, in combination or in the alternative, unreasonably 

unsafe as designed, unreasonably unsafe as manufactured, unreasonably or improperly 

maintained, and/or unreasonably or improperly operated. 

3.5 As a consequence, Brugh was caused by the roller coaster to strike her head, 

23 causing her personal injury. 

24 

25 

26 

27 

28 

3.6 As a result, Brugh has suffered special and general damages, in an amount to 

be proven at trial. 
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IV. CAUSES OF ACTION 

A. Negligence. 

4.1 Brugh re-alleges the preceding paragraphs as if fully set forth herein. 

4.2 Defendants owe duties to maintain and operate their roller coaster m a 

reasonably prudent fashion. 

trial. 

4.3 

4.4 

4.5 

Defendants breached these duties. 

Said breach is a proximate cause of Brugh's special and general damages. 

Brugh has incurred special and general damages in an amount to be proven at 

B. Product Liability. 

4.6 Brugh re-alleges the preceding paragraphs as if fully set fo1ih herein. 

4.7 Defendants owe duties to the public, inter alia, under the product liability act 

15 vis-a-vis the roller coaster in question. 

16 

17 

18 

19 

20 

21 

22 

23 

4.8 Defendants breached these duties. 

4.9 Said breach is a proximate cause of Brugh's special and general damages. 

4.10 Brugh has incurred special and general damages in an amount to be proven at 

trial. 

C. Failure to \Varn. 

4.11 Brugh re-alleges the preceding paragraphs as if fully set forth herein. 

4.12 Defendants knew or had reason to know that the roller coaster they 

24 manufactured, own, and/or operate is unreasonably unsafe. 

25 

26 

27 

28 

4.13 Defendants had a duty to warn. 
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trial. 

D. 

4.14 Defendants breached this duty. 

4.15 Said breach is the proximate cause of Brngh' s special and general damages. 

4.16 Brugh has incmTed special and general damages in an amount to be proven at 

Breach of Promise. 

4.17 Brugh re-alleges the preceding paragraphs as if fully set forth herein. 

4.18 Defendants either expressly or impliedly warranted that the roller coaster was 

9 reasonably safe for riders such as Brugh. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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26 

27 

28 

trial. 

4.19 Defendants breached this duty. 

4.20 

4.21 

Said breach is the proximate cause of Brugh's special and general damages. 

Brugh has incurred special and general damages in an amount to be proven at 

V. PRAYERS FOR RELIEF 

Brugh prays for the following relief: 

1. For entry of judgment against Defendants, jointly and severally, for special and 

general damages incurred, in an amount to be proven at trial; 

2. For costs and fees, as allowed by law; and 

3. For such other and fmiher relief as the Court deems just and equitable. 

For adjudication of all claims, a jury of twelve members is demanded. 

Ill 

Ill 

Ill 
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DATED this l clay of September, 2016. 

PAINE HAi\IBL)l,N I,Y // 
// ,/ / 

l/i // /, 
~#~ {/----... ____________ __ 

By: £/v~;, 
LLlAM C. SCHROEDER, WSBA #41986 

ANNE K. SCHROEDER, WSBA #47952 
Attorneys for Plaintiff 
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SUPERIOR COURT OF WASHINGTON 

E-FIL D 
IN COUNTY CLE K'S OFFICE 

PIERCE COUNTY, WASHINGTON 

September 30 2 16 1 :17 PM 

KEVIN S OCK 
COUNTY LERK 

NO: 16-2- 0983-2 

7 FOR PIERCE COUNTY 

8 JODI BRUGH, an individual, 

9 

10 V, 

Plaintiff, No. 16-2-10983-2 

11 FUN-TASTIC RIDES CO., an Oregon FUN-TASTIC RIDES CO.'S ANSWER 
TO COMPLAINT FOR DAMAGES corporation; MIDWAY RIDES LLC, a 

12 Washington limited liability company; 
JOHN DOE MANUFACTURER, an 

13 unlrnown entity, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

COMES NOW Defendant Fun-tastic Rides, Co. ("Fun-tastic Rides Defendant"), by and 

through its counsel of record, and hereby answers Plaintifrs Complaint for Damages as follows 

with the paragraph numbers below coinciding with the paragraph numbering of the Complaint 

that is being responded to. In ansv-1ering Plaintiffs Complaint, which contains multiple 

allegations in paragraphs, and a number of allegations embedded into indi viclual sentences, 

Fun-tastic Rides Defendant is aware that it could be interpreted that a particular allegation was 

neither admitted nor denied in this Answer. Therefore, in addition to the admissions and 

denials set forth below, Fun-tastie Rides Defendant denies any allegation of the Complaint 

which is not expressly admitted or denied below. 

FUN-TASTIC RIDES, CO.'S ANSWER TO 
COMPLAINT FOR DAMAGES - I 
539385 
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1.1 

I. 

ANSWE:R 

PARTIES 

This answering Defendant is without knowledge or information sufficient to 

form a belief as to the truth of the allegations. 

1.2 This answering Defendant admits that Pun-tastic Rides, Co. 's corporation in 

Oregon has a principal place of business in Oregon and further admits that the corporation has a 

registered agent in Vancouver, Washington. This answering Defendant denies any remaining 

allegations in the corresponding paragraph. 

1.3 The allegations in the corresponding paragraph are not directed at this answering 

Defendant, and therefore, no response is required. 

1.4 The allegations in the corresponding paragraph are not directed al this answering 

Defendant, and therefore, no response is required. To the extent a response is required, this 

answering Defendant is without sufficient knowledge or information to form a belief as to the 

truth of the remaining allegations, and therefore, denies them. 

II. .JURISDICTION AND VENUE 

2.1 This answering Defendant admits jurisdiction and venue are proper in Pierce 

County because the alleged events which give rise to the Complaint occurred in the County of 

Pierce. This answering Defendant denies any remaining allegations in the corresponding 

paragraph. 

Ill. FACTS 

3.1 This answering Defendant admits Fun-tastic Rides Defendant is an operator of 

roller coasters and further admits that it has previously operated the roller coaster known as the 

"Rainier Rush." The remaining allegations in the corresponding paragraph arc not directed at 

this answering Defendant, and therefore, no response is required. To the extent a response is 

required, this answering Defendant is without sufficient information to form a belief as to the 

truth of the allegations, and therefore, denies them. 

FUN-TASTIC RIDES, CO.'S ANSWER TO 
COMPLAINT FOR DAMAGES - 2 
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3 .2 This answering Defendant is without knowledge or information sufficient to 

2 form a belief as to the truth of the allegations, and therefore, denies them. 

3 3.3 This answering Defendant is without knowledge or information sufficient to 

4 form a belief as to the truth of the allegations, and therefore, denies them. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3.4 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph 

against Fun-tastic Rides. The remaining allegations are denied. 

3.5 This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiffs alleged injuries; therefore, 

this answering Defendant denies the allegations in the corresponding paragraph. Through pre

litigation discovery, this answering Defendant understands that Plaintiffs i11juries pre-existed 

and/or had unrelated proximate causes and/or are genetic. 

3.6 This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiff's alleged it~juries; therefore, 

this ansv,,ering Defendant denies the allegations in the corresponding paragraph. 

JV. CAUSES OF ACTION 

A. N cgligcnce. 

4.1 The answering Defendant re-incorporates by reference all other paragraphs of 

this Answer as if fully set forth herein. 

4.2 The allegations in the corresponding paragraph call for a legal conclusion for 

which no answer is required. The remaining allegations in the corresponding paragraph are not 

directed at this answering Defendant, and therefore, no response is required. 

4.3 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph 

against Fun-tastic Rides. The remaining allegations in the corresponding paragraph are not 

FUN-TAST!C RIDES, CO.'S ANSWER TO 
COMPLAINT FOR DAMAC:iES - 3 
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directed at this answering Defendant, and therefore, no response is required. To the extent a 

2 response is required, this answering Defendant denies them. 

3 4.4 This answering Defendant specifically denies wrongdoing of any kind and 

4 denies proximate cause. 
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4.5 This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiff's alleged iqjuries; therefore, 

this answering Defendant denies the allegations in the corresponding paragraph, and denies 

proximate cause. 

B. Product Liability. 

4.6 The answering Defendant re-incorporates by reference all other paragraphs of 

this Answer as if fully set forth herein. 

4.7 The allegations in the corresponding paragraph call for a legal conclusion for 

which no answer is required. 

4.8 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph 

against Fun-tastic Rides. The remaining allegations in the corresponding paragraph are not 

directed at this answering Defendant, and therefore, no response is required. To the extent a 

response is required, this answering Defendant denies them. 

4.9 This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiff's alleged injuries; therefore, 

this answering Defendant denies the allegations in the corresponding paragraph. 

4. 10 This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiff's alleged injuries; therefore, 

this answering Defendant denies the allegations in the corresponding paragraph. 

FUN-TASTIC RIDES, CO.'S ANSWER TO 
COMPLAINT FOR DAMAGES- 4 
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C. Failure to Warn. 

2 4.11 Tbe answering Defendant re-incorporates by reference all other paragraphs of 

3 this Answer as if fully set forth herein. 

4 

5 

6 
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14 
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18 
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20 
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4.12 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in tbe corresponding paragraph 

against Fun-tastic Rides. The remaining allegations in the corresponding paragraph are not 

directed at this answering Defendant, and therefore, no response is required. To the extent a 

response is required, this answering Defendant denies them. 

4.13 The allegations in the corresponding paragraph call for a legal conclusion for 

which no answer is required. 

4.14 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph 

against Fun-tastic Rides. The remaining allegations in the corresponding paragraph are not 

directed at this answering Defendant, and therefore, no response is required. To the extent a 

response is required, this answering Defendant denies them. 

4.15 This answering Defendant specifically denies wrongdoing of any kind and 

denies proximate cause. 

4.16 This answering Defendant specifically denies wrongdoing of any kind and 

denies proximate cause. 

D. Breach of Promise. 

4.17 The answering Defendant re-incorporates by reference all other paragraphs of 

this Answer as if fully set forth herein. 

4.18 The allegations in the corresponding paragraph call for a legal conclusion for 

which no answer is required. 

4.19 This answering Defendant specifically denies wrongdoing of any kind; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph 

FUN-TASTJC RIDES, CO.'S ANSWER TO 
COMPLAINT FOR DAMAGES - 5 
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against Fun-tastic Rides. The remaining allegations in the corresponding paragraph are not 

2 directed at this answering Defendant, and therefore, no response is required. To the extent a 

3 response is required, this answering Defendant denies them. 

4 4.20 This answering Defendant specifically denies wrongdoing of any kind and 

5 denies proximate cause. 
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10 

1 I 

12 

13 

14 

4.21 This answering Defendant specifically denies wrongdoing of any kind and 

denies proximate cause. 

V. PLAINTIFF'S PRAYERS FOR RELIEF 

BY WAY OF FURTHER ANSWER and in answer to Plaintiff's "Prayers for Relief," 

this answering Defendant denies it acted unlawfully in any manner and further specifically 

denies that Plaintiff is entitled to any of the relief prayed for with respect to this answering 

Defendant. 

AFFIRMATIVE DEFENSES 

I. Failure to state a claim. The Complaint may not contain enough facts to state 

15 one or more causes of action against this answering Defendant. 

16 2. Failure to mitigate damages. Plaintiff may have failed to take reasonable steps to 

17 minimize or prevent the damages Plaintiff claims to have suffered. 

18 
') 

J. Assumption of risk. Plaintiff' may have knowingly and voluntarily chosen to 

J 9 encounter the risk associated with the activities alleged to have been engaged in, thereby 

20 relieving the Defendant from duties and liabilities that may arise from such activities. 

21 

22 

23 

24 

25 

4. Comparative fault. Plaintiff and/or other persons or entities other than this 

answering Defendant caused or contributed to the damages Plaintiff claims to have suffered. 

Therefore, any award made in favor of the Plaintiff in this case must be reduced by an amount 

equal to the percentage of the fault of others in causing or contributing to the damages as 

alleged in the complaint. 
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5. Apportionment of fault. Defendants other than this answering Defendant caused 

or contributed to the damages Plaintiff claims to have suffered. Therefore, any award made in 

favor of the Plaintiff in this case must be divided between the parties so that each pays only his, 

her, or its fair share in relationship to his, her, or its amount of fault. 

RESERVATION OF RIGHTS 

This answering Defendant expressly reserves its right to plead further answers, 

affirmative defenses, counterclaims, crossclaims, and third-party claims as investigation and 

discovery may warrant. 

PRAYER FOR RELIEF 

Fun-tastic Rides Defendant prays for relief and judgment against Plaintiff as follows: 

(l) Dismissal of PlaintiiJ's claims with prejudice. 

(2) All such other relicfas is just and proper. 

DA TED this __ 30th __ clay of September, 2016. 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

r~]----) 
By: ,b,cc.,-;--- J;i,<_dw-~-___,
Patricia K. Buchanan, WSBA No. 19892 
Tarnila N. Stearns, WSBA No. 50000 
Of Attorneys for Defendant Fun-tastic Rides, Co. 
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CERTIFICATE OF SERVICE 

1, Jennifer Friesen, hereby declare that on September "')(')~2016, I caused to be delivered 
via the method listed below the document to which this Certificate of Service is attached (plu 
any exhibits and/or attachments) lo the following: 

METHOD OF DELIVERY ATTORNEY NAME & ADDRESS 1----------------------+---------------·----------l 

• Electronic Mail Mr. William .J. Schroeder 
Ms. Anne Schroeder 
Paine Hamblen LLP 
717 W. Sprague Avenue, Suite 1200 

o ABC Legal Messenger Service 
• Regular U.S. Mail 
o Other: Pierce County Linx 

Spokane, WA ()~291~}5_0~5 __________ _.____ _______________ __J 

l certify under penalty of pe1jury, under the laws of the State of Washington, that the 

foregoing is true and correct. 

1v~ 
DATED September __ , 2016 at Seattle, Washington. 
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SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff, 

V. 

No. I 6-2-10983-2 

E-Fll ED 
IN COUNTY CL -RK'S OFFICE 

PIERCE COUNT , WASHINGTON 

January 03 2 17 3:56 PM 

KEVIN TOCK 
COUNTY CLERK 

NO: 16-2 10983-2 

FUN-TASTIC RIDES CO., an Oregon 
12 corporation; MIDWAY RIDES LLC, a 

Washington limited liability company; 
13 JOHN DOE MANUFACTURER, an 

unknown entity, 

MIDWAY RIDES LLC'S ANSWER TO 
COMPLAlNT FOR DAMAGES 

14 

15 
Defendants. 

16 COMES NOW Defendant Midway Rides, LLC ("Midway Rides Defendant"), by and 

17 
through its counsel of record, and hereby answers Plaintiff's Complaint for Damages as follows 

18 
with the paragraph numbers below coinciding with the paragraph numbering of the Complaint 

that is being responded to. In answering Plaintiffs Complaint, which contains multiple 
19 

20 

21 

22 

23 

24 

25 

allegations in paragraphs, and a number of allegations embedded into individual sentences, 

Midway Rides Defendant is aware that it could be interpreted that a particular allegation was 

neither admitted nor denied in this Answer. Therefore, in addition to the admissions and 

denials set forth below, Midway Rides Defendant denies any allegation of the Complaint which 

is not expressly admitted or denied below. 

MIDWAY RIDES, LLC'S ANSWER TO COMPLAINT 

FOR DAMAGES - I 
568390 
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1.1 

I. 

ANSWER 

PARTIES 

This answering Defendant 1s without knowledge or information sufficient to 

form a belief as to Lhe truth of the allegations. 

l .2 The allegations in the corresponding paragraph arc not directed at this answering 

Defendant, and therefore, no response is required. 

l .3 This answering Defendant admits that Midway Rides, LLC corporation rn 

Washington has a principal place of business in Washington and further admits that the 

corporation has a registered agent in Puyallup, Washington. This answering Defendant denies 

any remaining allegations in the conesponding paragraph. 

1.4 The allegations in the corresponding paragraph are not directed at this answering 

Defendant, and therefore, no response is required. To the extent a response is required, this 

answering Defendant is without sufficient knowledge or information to form a belief as to the 

truth of the remaining allegations, and therefore, denies them. 

II. .JURISDICTION AND VENUE 

2.1 This answering Defendant admits jurisdiction and venue arc proper in Pierce 

County because the alleged events which give rise lo the Complaint occurred in the County of 

Pierce. This answering Defendant denies any remaining allegations in the corresponding 

paragraph. 

III. FACTS 

3.1 This answering Defendant admits Midway Rides Defendant is an owner of roller 

coasters and further admits that it has previously leased/purchased the rol I er coaster known as 

the "Rainier Rush." The remaining allegations in the corresponding paragraph arc not directed 

at this answering Defendant, and therefore, no response is required, To the extent a response is 

required, this answering Defendant is without sufficient information to form a belief as to the 

truth of the allegations, and therefore, denies them. 
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3.2-3.3. This answering Defendant is without knowledge or information sufficient to 

2 form a belief as to the truth of the allegations in the corresponding paragraphs, and therefore, 

3 denies them. 

4 3 .4-3 .6. This answering Defend ant specifically denies wrongdoing of any kind and lacks 

5 sufficient information to form a reasonable belief as to Plaintiff's alleged injuries; therefore, 

6 this answering Defendant denies the allegations in the corresponding paragraph. 

7 
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IV. CAUSES OF ACTION 

A. Negligence. 

4.1 The answering Defendant re-incorporates by reference all other paragraphs of 

this Answer as if fully set forth herein. 

4.2 The allegations in the corresponding paragraphs call for a legal conclusion for 

which no answer is required. The remaining allegations in the corresponding paragraph are not 

directed at this answering Defendant, and therefore, no response is required. 

4.3-4.5. This answering Defendant specifically denies wrongdoing of any kind and lacks 

sufficient information to form a reasonable belief as to Plaintiffs alleged injuries; therefore, 

this answering Defendant denies the allegations in the corresponding paragraph and denies 

proximate cause. 

18 B. 

19 

Product Liability. 

4.6 The answering Defendant re-incorporates by reference all other paragraphs of 

20 this Answer as if fully set forth herein. 

21 4.7 The allegations in the corresponding paragraphs call for a legal conclusion for 

22 which no answer is required. 

23 4.8-4.10. This answering Defendant specifically denies wrongdoing of any kind and 

24 lacks sufficient information to form a reasonable belief as to Plaintiffs alleged injuries; 

25 
therefore, this answering Defendant denies the allegations in the corresponding paragraph. 
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C. Failure to ,varn. 

2 4.11 The answering Defendant re-incorporates by reference all other paragraphs of 

3 this Answer as if fully set forth herein. 

4 4.12 This answering Defendant specifically denies wrongdoing of any kind and lacks 

5 sufficient information to form a reasonable belief as lo Plaintiffs alleged injuries; therefore, 

6 this answering Defendant denies the allegations in the corresponding paragraph. 
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4.13 The allegations in the corresponding paragraphs call for a legal conclusion for 

which no answer is required. To the extent that an answer is required, it is denied. 

4 .14-4.16. This answering Defendant specifically denies wrongdoing of any kind and 

lacks sufficient information to form a reasonable belief as to Plaintiffs alleged injuries; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph and 

denies proximate cause. 

D. Breach of Promise. 

4.1 7 The answering Defendant re-incorporates by reference all other paragraphs of 

this Answer as if fully set forth herein. 

4.18 The allegations in the corresponding paragraphs call for a legal conclusion for 

which no answer is required. To the extent that an answer is required, it is denied. 

4.19-4.2 l. This answering Defendant specifically denies wrongdoing of any kind and 

lacks sufficient information to form a reasonable belief as to PlaintifCs alleged injuries; 

therefore, this answering Defendant denies the allegations in the corresponding paragraph and 

denies proximate cause. 

V. PLAINTIFF'S PR.AYERS FOR RELIEF 

BYWAY OF FURTHER ANSWER and in answer to Plaintifrs "Prayers for Relief~" 

this answering Defendant denies it acted unlawfully in any rnanner and further specifically 

denies that Plaintiff is entitled to any of the relief prayed for with respect to this answering 

Defendant. 
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AFFIRMATIVE DEFENSES 

2 1. Failure to state a claim. The Complaint may not contain enough facts to state 

3 one or more causes of action against this answering Defendant. 

4 2. Failure to mitigate damages. Plaintiff may have failed to take reasonable steps to 

5 minimize or prevent the damages Plaintiff claims to have suffered. 
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3. Assumption of risk. Plaintiff may have knowingly and voluntarily chosen to 

encounter the risk associated with the activities alleged to have been engaged in, thereby 

relieving the Defendant from duties and liabilities that may arise from such activities. 

4. Comparative fault. Plaintiff and/or other persons or entities other than the named 

Defendants in this action caused or contributed to the damages Plaintiff claims to have suffered. 

Therefore, any award made in favor of the Plaintiff in this case must be reduced by an amount 

equal to the percentage of the fault of others in causing or contributing to the damages as 

alleged in the complaint. 

RESERV A TlON OF RIGHTS 

This answering Defendant expressly reserves its right to plead further answers, 

affirmative defenses, counterclaims, crossclaims, and third-party claims as investigation and 

discovery may warrant. 

\\ 

\ \ 

\ \ 

\ \ 

PRAYER FOR RELIEF 

Midway Rides Defendant prays for relief andjudgment against Plaintiff as follows: 

(1) Dismissal of Plaintiff's claims with prejudice. 

(2) Al 1 such other relief as is just and proper. 
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DATED this~- day of December, 2016. 

PATTERSON BUCHANAN 
rOBES &.LJ~I'.I'.CII, INC.,J?_S, -- <~Y ---',r-/ 
B : -·;· ~~ ,/'C <- ··g__.( ~k -------

Pa licial(. Buchanan, 'SBA No. 19892 
Tamila N. Stearns, WSBA No. 50000 
Of Attorneys for Defendant Midway Rides, LLC 
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CERTIFICATE OF SERVICE 

'").Yd 
I, Lauren M. Brown, hereby declare that on January 2_, 2016, I caused to be delivered 

via the method listed below the document to which this Certificate of Service is attached (plu~ 
any exhibits and/or attachments) to the following: 

METHOD OF DELIVERY ATTORNEY NAME & ADDRESS 1-----------------------t--------------·-~-----··--
• Electronic Mail Mr. William J. Schroeder 

Ms. Anne Schroeder 
Mr. David Broom 
KSB Litigation, P.S. 
221 North Wall, Suite 210 
Spokane, WA 99201 

o ABC Legal Messenger Service 
• Regular U.S. Mail 
CJ Other: Pierce County Linx 

I certify under penalty of pe1:jury, under the laws of the State of Washington, that the 
foregoing is true and correct. 1, 

-·:.::::;,trA 
DATED January 2_, 2016 at Seattle, Washington. 
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E-FIL :o 
IN COUNTY CL_ RK'S OFFICE 

PIERCE COUNTY, WASHINGTON 

August 07 201 11 :35 AM 

KEVIN S OCK 
COUNTY LERI< 

NO: 16-2- 0983-2 

Honorable Kathryn J. Nelson 
Hearing Date/Time: September 8, 2017/9:00 AM 

With Oral Argtm1ent 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff, 

V. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOI-IN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

No. 16-2-10983-2 

DEFENDANTS FUN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY 
JUDGMENT 

I. RELIEF REQUESTED 

17 Defendants Fun-tastic Rides, Co. ("Fun-tastic Rides) and Midway Rides, LLC ("Midway 

18 Rides") move for summary judgment to dismiss Plaintiffs claims with prejudice. To prove 

19 negligence, Plaintiff must establish breach of an applicable duty. Plaintiff has no evidence to 

20 

21 

22 

23 

24 

establish breach. Nor does Plaintiff have any evidence that Defendants are "product 

manufacturers" under the applicable RCW. Accordingly, the Court should dismiss Plaintiff's 

claims with prejudice. 

II. STATEMENT OF FACTS 

Jodi Brugh attended the Washington Staie Fair in Puyallup, Washington on September 

25 16, 2013. Pl. Comp!. 4J15, at 2. She rode the Rainier Rush roller-coaster around noon. See 

DEFENDANTS FUN-TASTIC RIDES CO. AND 
M]])WAY RIDES LLC'S MOTION FOR SUMMARY 
JUDGMENT- l 
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Interrogatory No. 7, 11: 14-15 attached to Declaration of Patricia K. Buchanan., Ex. D. She 

claims to have sustained injuries as a result of the ride. The roller-coaster is owned and operated 

by Fun-tastic Shows. Before the roller-coaster is put into operation it must be inspected for safety 

by an agent of the State of Washington. The roller-coaster at issue was inspected by the State 

approximately one week before Plaintiif s alleged injury. The State issued a permit, signifying 

that the ride was safe for use. Buchanan Deel., Exhibit A, B. Additionally, the roller-coaster 

was inspected for safety each day it was operated, including the date of Plaintiff's ride. Buchanan 

Deel., Exhibit C. 

Plaintiff claims she hit her head on the shoulder restraint, causing injury. See Plaintifrs 

Deposition at 115: 18-25, attached to Buchanan Deel., Ex. E. The shoulder restraint was padded. 

Id At deposition Plaintiff provided testimony as follows: 

Id 118:2-23. 

Q. 

A. 

Q. 

A. 
Q. 

A 
Q. 

A 
Q. 

A. 

Did you notice anything about the ride that seemed unusual 
or that seemed like it was not in working order? 
I can't tell you what the working order is --- I -- I can't -- I 
guess I can't speak to the mechanics of the ride. I. .. 
Is that a no then? You didn't sec -- you didn't notice anything 
that appeared not to be in working order? 
Not that I was aware of. 
Did you notice whether any parts of the ride seemed to be 
unsteady or unstable or falling apart of out of order? 
Not that I noticed. 
Do you have any reason to believe that your ride on the 
Rainier Rush did not play out in an ordinary fashion? 
Besides the violent jolt, hitting my head, no. 
When you say "violent jolt," did -- did you feel the cars come 
off the tracks or some other possible mechanical failure? 
I can't speak to what caused it. 

Ms. Brugh admitted that verbal warnings were given and that warning signs for the ride 

were posted on the premises. See Buchanan Deel. Ex. E, at 103, 117-119, 121. 

Ms. Brugh filed suit on September 9, 2016 against Fun-tastic Rides, Co., Midway Rides, 

LLC, and an unidentified manufacturer alleging negligence, product liability, failure to warn, and 
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breach of promise. Pl. Comp!., at 3-5. When asked to set out the statute, rule, regulation, or 

2 ordinance that Defendants allegedly violated, Ms. Brugh and her counsel responded by stating 

3 that "it is expected that occurrence of an injury to a carnival patron on a carnival ride indeed is 

4 in violation of statute; however none specifically known at this point." See Interrogatory No. 32, 

5 20:3-5 attached to Buchanan Deel., Ex. D. 
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III. ISSUES 

(A) A person has a duty to exercise the care that a reasonable person would exercise under 

the same or similar circumstances. The Plaintiff alleges that Fun-tastic Rides and Midway Rides 

breached this duty, but she has not provided any evidence that Defendants could have done 

anything to prevent the alleged injury. Is there a genuine issue of material fact regarding breach 

of duty? 

(B) Product liability theories only apply to manufacturers and product sellers. The 

Plaintiff alleges that product liability theories apply to Fun-tastic Rides and Midway Rides, but 

she has no evidence that either was involved in manufactming or selling the ride. Can the 

Plaintiff assert product liability theories against Defendants? 

IV. EVIDENCE RELIED UPON 

The pleadings and evidence previously filed, discovery responses, Declaration of Patricia 

K. Buchanan, and attached exhibits. 

V. ARGUMENT 

Civil Rule 56 "mandates the entry of summary judgment, after adequate time for 

discovery and upon motion, against a party who fails to make a showing sufficient to establish 

the existence of an element essential to that party's case, and on which that party will bear the 

burden of proof at trial." Celotex Corp. v. Catrett, 477 U.S. 317,322, 106 S. Ct. 2548, 2552, 91 

L. Ed. 2d 265 (1986). 

In such a situation, there can be no genuine issue as to any material fact, since a 
complete failure of proof concerning an essential element of the nonmoving party's 
case necessarily renders all other facts immaterial. The moving party is entitled to 

DEFENDANTS FUN-TASTIC RIDES CO. AND 
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a judgment as a matter of law because the nonmoving party has failed to make a 
sufficient showing on an essential clement of her case with respect to which she has 
the burden of proof. 

Id at 322-3 (internal quotations omitted); Scrivener v. Clark Coll., 181 Wn.2cl 439, 444, 334 

P.3d 541 (2014). 

The moving party carries its initial burden of showing no genuine issue of material fact 

by arguing that the nonmoving party has a failure of proof concerning a necessary element of the 

nonmoving party's claim. See Keck v. Collins, 184 Wn.2d 358, 370, 357 P.3d 1080 (2015). 

There can be no genuine issue of material fact for trial \,vhen there is a complete failure of proof 

concerning an essential element of negligence. Guile v. Ballard Community Ho,sp., 70 Wn. App. 

18, 23-24, 85 l P .2d 689 (I 993) ("Because they moved for summary judgment based on 

(Plaintiff's) lack of evidence, they were not required to support their summary judgment motions 

with aificlavi1s. ") ( citing Young v. Key Pharmaceuticals, Inc., 112Wn.2d216, 226, 770 P.2cl 182 

(1989); Keck v. Collins, 184 Wn.2d 358, 370, 357 P.3d l 080 (2015)). 

The nonmoving party must set forth evidentiary facts and cannot meet its burden by 

relying on "speculation, argumentative assertions that unresolved factual issues remain, or in 

having its affidavits considered at face value." Seven Gables CoTJJ. v. MG1\1/UA Entertainment 

Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986). Statements of ultimate facts, conclusions of fact, or 

eonclusory statements of fact on the part of the nonmoving party arc insufficient to overcome a 

motion for summary _judgment. See CR 56(e ); Doty-Fielding v. Town o_f South Prairie, 143 Wn. 

App. 559, 566, 178 P.3 d 1054 (2008); See Kirk v. Moe, 114 Wn.2d 550, 557, 789 P.2cl 84 (1990). 

A. The Court Should Grant Summary Judgment Because There is no Evidence 
of Breach of Duty. 

In order to prove actionable negligence, a plaintiff must establish: (1) the existence of a 

duty owed to the complaining party; (2) a breach of that duty; (3) a resulting injury; and ( 4) that 

the claimed breach was the proximate cause of the injury. Hansen v. Friend, 118 Wn.2d 476, 

479,824 P.2d 483 (1992). 
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Plaintiff has alleged negligence on the part of the Defendants. Pl. Comp!., ~2, at 3. But 

2 Plaintiff has not presented any evidence regarding breach of duty. To support her claim Plaintiff 

3 offers only the conclusion that "it is expected that occurrence of an injury to a carnival patron on 

4 a carnival ride indeed is in violation of statute." Interrogatory No. 32, 20:3-5 attached to 

Buchanan Deel., Ex. D. She has not provided any factual or legal support for her claims. 5 
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No genuine dispute exists regarding several facts. The Rainier Rush underwent daily, 

weekly, and annual inspections. Labor and Industries-certified agents of the State of Washington 

inspected the ride approximately one week before the alleged incident, determined that it was 

safe for use at the Puyallup Fair, and issued a permit. 

The Plaintiff has alleged that Defendants breached duties to maintain and operate the 

roller coaster in a reasonably prudent fashion. Pl. Compl., iJ2, at 3. A person has a duty to 

exercise the care that a reasonable person would exercise under the same or similar 

circumstances. See Mathis v. Ammons, 84 Wn. App. 411,416, 928 P.2d 431 (1996), as amended 

on denial of reconsideration (Jan. 21, 1997). But when no reasonable person could find that the 

defendant failed to exercise reasonable care, the court can find an absence of negligence as a 

matter oflaw. Id at 419. 

The Plaintiff has failed to present any evidence that would support a finding that Fun

tastic Rides or Midway Rides acted unreasonably. Here, as a matter oflaw, Fun-tastic Rides and 

Midway Rides acted reasonably under the circumstances. 

The concept of ordinary care asks whether, under the circumstances, a reasonable person 

would have exercised a greater degree of care than the party who allegedly acted negligently. 

See id In this case, Fun-tastic Rides and Midway Rides: (1) applied for and were issued a permit; 

(2) inspected the ride daily, weekly, and annually; and (3) conducted regular maintenance ofthe 

Rainier Rush ride. Fun-tastic Rides and Midway Rides' conduct was reasonable as a matter of 

law. 
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2 

B. The Court Should Grant Summary Judgment Because Product Liability 
Theories Apply Only to Manufacturers and Product Sellers. 

Interpretation of a statute is a question of law. Qualcomm, Inc. v. Dept. of'Revenue, 171 

3 Wn.2d 125,131,249 P.3d 167 (2011). Summary judgment is proper when neither of the 
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defending parties are product sellers or manufacturers of the product. Sepulveda-Esquivel v. 

Central Machine Works, Inc., 120 Wn. App. 12, 17, 84 P.3d 895 (2004). 

The Washington Product Liability Act of 1981 ("Product Liability Act") applies to 

manufacturers and product sellers. See RCW 7. 72.0 l 0. "Manufacturer" includes a product seller 

who designs, produces, makes, fabricates, constructs, or remanufactures the product or 

component part before its sale to a user or consumer. RCW 7.72.010(2). "Product seller" is a 

person or entity engaged in the business of selling or leasing products, including a manufacturer, 

wholesaler, distributor, or retailer of the product. See RCW 7.72.010(1 ). 

A product seller who performs minor assembly of a product in accordance with the 

instructions of the manufacturer is not deemed to be a manufactmer. Id. Architectural services, 

engineering services, and inspection services are not "products" under the Products Liability Act. 

Berschauer/Phillips Const. Co. v. Seattle School Dist. No. I, 124 Wn.2d 816, 822, 881 P.2d 986 

(1994). 

A provider of professional services who utilizes or sells products within the legally 

authorized scope of the professional practice of the provider is excluded from the definition of a 

"product seller." See RCW 7.72.010(1 )(b ). Assembly of prefabricated parts for construction is 

considered to be a professional service exempt from the Product Liability Act. Anderson Hc1;y & 

Grain Co., Inc., v. United Dominion Inds·., Inc., 119 Wn. App. 249, 260, 76 P.3cl 1205 (2003). 

Neither Fun-tastic Rides nor Midway Rides is a manufacturer of the Rainier Rush ride 

because neither manufactured, designed, produced, made, fabricated, constructed, or 

remanufactured the Rainier Rush ride. Even if minor assembly was performed, it does not 

constitute manufaetming. Any inspection conducted by Fun-tastic Rides or Midway Rides docs 

not fall under the definition of a "product." 
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1 Additionally, neither Fun-tastic Rides nor Midway Rides is a product sell er, wholesaler, 

2 distributor, or retailer because neither engaged in the business of selling or leasing the Rainier 

3 Rush ride. Defendants offered the Rainier Rush Ride as an entertainment service at the Fair, not 

4 a product for purchase. 
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VI. CONCLUSION 

Plaintiff has no evidence supporting breach of duty. Summary judgment is therefore 

appropriate. Additionally, the Products Liability Act docs not apply to Defendants. Even if the 

Court determines that Plaintiff has raised a question of Jact regarding breach, her product liability 

claims should be dismissed with prejudice. 

DATED this 7th day of August, 2017. 

PATTERSON BUCHANAN 
FOBES & LEITCH, JNC., P.S. 

I cei;ifyth~f memorandum is under 24 pages, in 
compliance :J;t}t· Local Civil Rules. 

Br,,......\ lf\ft (~,1 --, 

Pa&tcifK. Buch\!nan, WSBA No. 19892 
Timothy T. Parker, WSBA No. 43674 
Attorneys for Defendants Fun-tastic Rides, Co. and 
Midway Rides, LLC 
2112 Jfd Ave. Suite 500 
Seattle, WA 98121 
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CERTIFICATE OF SERVICE 

I, Christopher Moore, hereby declare that on this 7th day of August, 2017, I caused to be 
delivered via the method listed below the document. to which this Certificate of Service is 
attached (plus any exhibits and/or attachments) to the following: 

~------·-------------
ATTORNEY NAME & ADDRESS 
Mr. William J. Schroeder 
Ms. Anne Schroeder 
Mr. David Broom 
KSB Litigation, P.S. 
221 North Wall, Suite 210 
Spokane, WA 99201 

·.--------·------ ... --·--·-----
METHOD OF DELIVERY 
o Electronic Mail 
• ABC Legal Messenger Service 
cJ Regular U.S. Mail 
LI Other: Pierce County Linx 

I certify under penalty of perjury, under the laws of the State of Washington, that the 
foregoing is true and correct. 

DATED this 7th day of August, 2017 at Seattle, Washington. 
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7 c-J a -/2_ -....g_ ·-.,-·•--··-·-·--·-

Christopher Moore 
Legal Assistant 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

--- ·-·---·-··-···---~-·----
2112 Third Avenue, Suite 500, Seattle WA 98121 

Tel. 20G.4G2.G700 Fax 20G.4G2.G701. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Honorable Kathryn J. Nelson 
Hearing Date/Time: September 8, 2017/9:00 AM 

With Oral Argument 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintitt: 

V. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

No. 16-2-10983-2 

[PROPOSED J ORDER GRANTING 
DEFENDANTS FUN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY 
JUDGMENT 

THIS MATTER came before the Court for hearing on Defendants Fun-tastic Rides, Co. 

and Midway Rides, LLC's Motion for Summary Judgment. 

The Court reviewed the pleadings and files herein, including: 

I. Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's Motion for Summary 

Judgment; 

2. Plaintiffs Rcsponsc(s), if any; 

3. Defendant's Reply, if any. 

II 

[PROPOSED] ORDER GRANTING DEFENDANTS 
FUN-TASTIC RIDES CO. AND MJDWAY RIDES 
LLC'S MOTION FOR SUMMARY JUDGMENT - I 
P,oposed Order to MSJ 
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Based on the foregoing, Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's 

2 Motion for Summary Judgment is GRANTED. The above-captioned lawsuit shall be dismissed 

3 with prejudice. 

4 

5 

6 

TT TS SO ORDERED. 

DATED this __ day of August, 20 I 7. 7 

8 

9 By: ________________ _ 
HONORABLE KATHRYN J. NELSON 

JO 

11 

12 

13 

14 

I 5 

16 

Presented by: 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

By:_~----~~--~
Patricia K. Buchanan, WSBA No. 19892 
Timothy T. Parker, WSBA No. 43674 
Attorneys for Defendants Fun-tastic 
Rides, Co. and Midway Rides, LLC 

17 Approved as to form, notice of presentation waived: 

18 KSB LITIGATION, P.S. 

19 

20 

21 

22 

23 

24 

25 

By: 
William J. Schroeder, WSBA No. 41986 
Anne Schroeder, WSBJ\ No. 47952 

[PROPOSED] ORDER GRANTING DEFENDANTS 
FUN-TAST!C RIDES CO. AND MIDWAY RIDES 
LLC'S MOTION FOR SUMMARY JUDGMENT- 2 

Proposed Order to MSJ 
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E-FIL D 
IN COUNTY CLE ~K'S OFFICE 

PIERCE COUNTY, WASHINGTON 

August 07 2017 2:09 PM 

KEVIN s· ·ocK 
COUNTY LERK 

NO: 16-2- 0983-2 

Honorable Kathryn J. Nelson 
Hearing Date/Time: September 8, 2017/9:00 AM 

With Oral Argument 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff, No. 16-2-10983-2 

V. 

FUN-TASTIC RIDES CO., an Oregon 
12 corporation; MIDWAY RIDES LLC, a 

Washington limited liability company; 

DECLARATION OF PATRICIA K. 
BUCHANAN IN SUPPORT OF 
DEFENDANTS FUN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY 
JUDGMENT 

13 JOHN DOE MANUFACTURER, an 
unknown entity, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

I, Patricia K. Buchanan, make the following statements based on personal knowledge: 

1. 

2. 

I am over the age of eighteen and am competent to testify. 

I am one of the attorneys who represents Fun-tastic Rides, Co. ("Fun-tastie 

Rides") and Midway Rides, LLC ("Midway Rides") in the above-captioned matter. 

3. Attached as Exhibit A arc true and correct copies of the Application for 

Amusement Ride Operating Permit received by Labor and Industries on September 5, 2013 and 

the Permit issued by the State of Washington and valid until September 30, 2014. 

4. Allachec! as Exhibit B arc true and correct copies of the Statements of 

Amusement Ride Inspections issued by John P. Hinde and Raymond L. Rieger, dated 

September 14, 2013, and Washington State Department of Labor & Industries Certified 

Amusement Ride Inspectors. 

DECLARATJON OF PATRICIA BUCHANAN JN 
SUPPORT OF DEFENDANTS FUN-TASTIC RJDES 
CO. AND MIDWAY RIDES LLC'S MOTION FOR 
SUMMARY JUDGMENT- I 
618022 
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5. Attached as Exhibit C is a true and correct copy of the Typhoon Daily 

2 Maintenance Checklist, dated September 16, 2013. 

3 6. Attached as Exhibit D is a true and correct copy of Defendant f<un-tastic Rides 

4 Co.'s First Set of Interrogatories and Requests for Production to Plaintiff Jodi Brugh [And 

5 Answers Thereto], pages 11-13, 19-20. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7. Attached as Exhibit E is a true and correct copy of the transcribed Videotaped 

Deposition Upon Oral Examination of.Jodi Brugh dated June 15, 2017, pages cover, 1-4, 103, 

115, 117-119, 121. 

I declare under penalty of pc1jury under the laws of the State of Washington that the 

foregoing is true and correct. 

DATED this __$ay of August, 2017. 

(I atricia-rz: Buchanan, WSBA No. 19892 
Of Attorneys for Defendants Fun-tastic Rides, Co. 
and Midway Rides, LLC 

DECLARATION OF PATRICJABUCHANAN JN 
SUPPORT OF DEFENDANTS FUN-TASTIC JUDES 
CO. AND MIDWAY RIDES LLC'S MOTION FOR 
SUMMARY JUDGMENT - 2 
618022 
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. REC:EI\7ED 
LAF.lOR & INDUSTRIES 

nepartment of Labor and Industnes ; 
ctrieal Section SEP O 5 20\3 

• J Box 4,;460 

Olympia WA 98504-4460 REGION 4 TUMWATER· 
www.Lni.wa.gov 

APP.LICATION FOR AMUSEMENT RIDE 1 

OR 1\IR SUPPORTED STRUCTURE 
OPERATING PERMIT 

$10.00 FEE PER RIDE DECAL ISSUED MUST ACCOMPANY COMPLETED APPLICATION 
This application must be used to receive your operating p~nnits- We do not accept personal made forms 

~~~~Id E. Burback ---------- _ _.J.)_f_;_o_~_)
1

_

1

?_6_
11

1_r:_b_9c__8_9~------------
Firm name: 

Midway Rides, LLC 
Addrcs~, 
3407 S.E. 108th Avenue 

RIDE 

Typhoon (Rainier Rush) 

FAX Number: 

(503) 761-6648 

i-c-~--~-~_la_n_d _____ ~-~-t_%_e:_··~1-;_o/;;~-- ---------··· 
Email address: 

info@fu ntasticrides. corn 

003628 BIS ~ • • 
• • • 

• • [] 
• • • [] • [] 
• • • • • [] 

IF CORRECTIONS HAVE BlIEN ISSUED, PLEASJ; ATTACH ALL lNSPECTION REPORTS TO TH1S APPLICATION. 
__ I'~gl\'llT/, \VJJ,!cNOT BE I§§Q~l_!_~JT'IJIL El\1ER(;J;;N_C\7C:Q~l<ECTIONS ARE CO~·lPUTED AND MARKED OFF BY JNSPECTO_&__ 

NOTE: A.11 original copy of (he insurance policy must .be on tho file with Applicant's signalnrc (REQUIRED): 
the Dept. of Labor & Jndustries, Electrical Section, before an 
operating pem1il can be issued. The Dept must be listed as a 
policy hoidcr on our certificate. 

AMUSEMENT RIDE OR STRUCTURE CERTIFICATE OF INSPECTION 
INSPECTOR: 

Jpection date 
September 5, 2013 

l hereby certil'y and affirm lhat on the date shown below I personally performed the mechanical safety inspection of the amusement 
ride(s) or structure(s) named above and found that the ridc(s) or slrnclure(s).mcets the standards for coverage as required by Chapter 
67.42 RC\V. 

Print Name:-Ray Rieger, -----·-r Phone Number: (775) 720-3754 
Ken Rieger, John Hinde (772) 485-5112 

----------

f500-0IO-000 application for amusement ride operating permit 3"2009 
u _ '? O - l 4 

~ 10 
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.J.P. 1/lNDE ENTERPRISES, INC. 

3801 S.W. Kakopo Street 
Port St Lucic, Florida 34953 

Phone 772-340-1401 * :Fax 772-340-2328 * Cell 772-485-5112 
E-mail - JohnPHindc@aol.com 

Serving the Amusement, Entertainment, Leisure, and Recreation Industry 

Ronald E. Burback 
Funtastic Rides Company 
3407 S.E. l08thAve. 
Portland, Oregon 97266 

RE: Statement of Amusement Ride Inspection. 

September 14, 2013 

This letter is a statement of verification of required items from the annual permitting 
inspection for the amusement rides and devices as listed on these Application Fo1ms. 

Any deficiencies identified in the course of the inspection were corrected prior to the 
completion of the survey. 

These amusement rides have been inspected and have met the requirements for an 
amusement ride or device in the State of Washington. 

If you have any questions regarding these inspections, please don't hesitate in contacting 

me. 

Sincerely, , 

tJd!:,,;P~ 
ImP. Hinde 
esident 

Design"' Engineering* Constniction * Contrnct Muintcuauc:e ~ Ride Installation, Set Up, & RclocaHon 
Ride M·airttenance Progr:uns •1: Ride Operation Programs .,,.. Truining & Educntional Pl'ograms 

Ride Inspection & Snfety i,:,,~luution Sur-veys * Project Munngement • Feasibility & Financinl Studies 
Equipment Appraisal & Valuation Surveys* Manufacturing* Sales* Litigation Assistance 
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Ronald E. Burback 
Funtastic Rides Company 
3407 S.E. 108th Ave. 
Portland OR 97266 

Ray Rieger 
Loss Control Services LLC 

A Nenrula Liniited Liability Company 

September 14, 2013 

Statement of Amusement Ride Inspections 

This letter is a statement of verification of required items from the annual permitting 
inspection for the amusement rides and devices as listed on these Permit Application 
Forms. Any deficiencies identified in the course of the inspection were corrected prior to 
the completion of the survey. 

These amusement rides have been inspected and have met the requirements for an 
amusement ride or device in the State of Washington. 

If you have any questions regarding these inspections, please contact me. 

4550 Risue Canyon Road, Garclnerville, NV 89410 
P.O. Box 128, Topaz, CA 96133 

Federal fD Number 201278459 

Insurance Surveys • Due Diligence Surveys • Commission Inspections • Litigation Support • State jurisdictional Inspections • Safety Programs 

telephone 775. 720.3754 fax 801.912.4432 e-mail rieger(J6@earthlin/1.net www.losscontrolservices.org 
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Amusement Ride Safety & Inspections Page 1 of2 

Trades & Licensing Eleclrical Pern1ils. Fees & Jnspections Amusement Ride Safely & Irn;peclions 

In Some of our on line services may be unavailable between 4:30 p.m. and 6:30 p.m. 

this evening for scheduled maintenance. 
We apologize for the inconvenience. 

'e\1,,st,ln,1r,11 ~t.,ti' f.•Pfr~Tl:IW>!l: ,:;,j 

l.!ibor & fndustri~s 

Amusement Ride Safety & Inspections 

Public Safoty Perrni!S I{ tn,pec\1ons lmpPCtOI CNf 

Certified Amllllsement Ride inspectors 

Nnmc 

CAW Technical Suvices 
Woodcock, Ozzie 

Comspcq Consulting 
Pierce, John 
Dodson, John 

Cu Iver, .foseph 

DNS Consulting, Inc. 
Dennis Sutherland 

Dorgan, Tom 

Sa fctck, LLC 
Hall, James 

HirHk, ,John 

International Leisure Consultants 
Bixler, Joe 
Simms, Dancn 
Page, Randall 
Kuhlmann, Joan 
'Will not i nspcct go-earls" 

James, Wallace 

.JWK Enterprises 
Jobe, Michael 

Lnmorcnux, ,Jol111 

LJM & Associates Inc 
f\1erz Lewis 

Nicholson, Drake 

Prime Pacific: Amusements 
Haworth, Douglas 
Haworth> Maurice 

City/State 

Federal Way, WA 

Terre 1-l aule, IN 
Pickerington, O1-l 

Cas8 Grande) AZ 

Shoreline, WA 

Alto,NM 

BalllcgrnunJ, WA 

Port St. Lucie, FL 

Scalllc, WA 

Powder Springs, GA 

Spokane. WA 

Portland, OR 

Gobsonton, FL 

Olympia, WA 

Brush Prairie, V·/ A 

Topa?. CA 

Phone Numbrr 

253-838-829 I<:'' 

813-685-8792(;" 

208-250-2400\.'', 

469-693-383 l(i' 

815-218-981 OQ,} 

360-607- 7749i,., 

772-485-5 I 12(' 

Fax: 772-340-23281_/' 

425-778-2552("•: 

Fax: 425-778--2772,,_;,:,_, 

770-634-01,13~}, 

509-879-5448,2'' 

503-519-1389(: , 

32]-266-6823{/, 

360-352-8444(•· 

360-921-6807('; 

360-903-67051~··' 

Certified Inspectors 

Email 

cawtech(iUcoir1casL net 

comspegconsul t({Vaol .com 

seal i fccncountcr(ri)aol. corn 

dnssafctvconsultine.@gmail.com 

tomsbiz883 J 2(a)pcoplepc.com 

johnphindeQv,aol .com 

ilcseawa1<1laol.com 

conscrv l (iil:mindspring.com 

jobcywan64(<i),grnail .com 

jlthcridedudeQDrnsn.com 

ljmerz@aol.com 

QI.'.lls~(<V11ich insure. coin 

Awcsl(Waol.com 
primepacific((i)yrnn ii .com 

httv://wvvw.lni.wa.gov/TradesLicensing/Electrical/1Nl11seRide/Certifiedinspectors.asp 6/30/2017 



Amusement Ride Safety & Inspections 

Ray Rieger Loss Control Services, LLC 
Rieger> Rny 
Rieger, Kenneth 

Siaggcrt, Phillip 

Sprombc1·g, Richard 

Hobc Sound, FL 

Longview, WA 

Certified Zipline lnspectorn 

Nnme City/St.ie 

Abcelnc.tom Manitowoc, WI 
Curt Hall 

Aerial Designs Seattle, WA 
Lallemand, Valdo 

Andrews, Scott Seattle, WA 

Marter, E1 ik Portland, OR 

775-720-3754(/, 

Fax: 801-912-4432\-,,''• 

561-758-3266<:· · 

513-519-8388\> 

Phone Numhr.1· 

608- 769-1351 (i ·; 

206-418-0808(• • 

206-818-1838\',•'•• 

503-452-945 l.~i 

Page 2 of 2 

FJ.Qgero 6 (Zil earlhlink. net 
Rieger1(wverizon.net 

pslaggert(wmsn.com 

Funtasticrick(ivaol .com 

Email 

curt@abccinc com 

yaldo(Jlacr ialdcsicns.com 

scott@andrcwsconsultinglle.com 

criJs@JcllinSyncmo.com 

Any of the T nspectors listed above are allowed to inspect rides for Washington State Operators, 

even if the inspector is out of state. 

When searching for an inspector, please keep in mind most inspectors work during the day and 

may not be able to ret11rn your phone call right away, 

. : .'\(:(l'~~ 

.&il W,1.,lti11gl<'.1H;' 
, .;,,:·,1. [ .... ,1 .... ;;,1·,,;.;··:,,, 

© Washington State Dept of Labor & Industries. Use of this site is subject to the laws of the state of Washington. 

Help us improve 

http:/ /vvww. l ni. wa. gov /T radesL icensing/Electri cal/ "'4B1 uscRi dc/C ertifi edlnspectors. asp 6/30/2017 
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9, /&/ JO(~ 

TYPI-IOON DAILY MAINTENANCE CIJECKLISl' 

TRACK & FOUNDATION BLOCKING 

1. Inspect all blocking; using a 48 oz hammer, tap the blocking to ensure security. ,,El' 

2. Ensure all leveling screws are firm DO NOT OVER TENSION. ;i 
3. Inspect all column pins and insure that the R clips are intact. st 
4. Visually inspect track joints for consistency and for any abnormalities. V 
5. Visually inspect all track sensors for security. 0 I 

COMPRESSOR 

1. Check oil level in compressor. Oil level should be in the middle of site glass. 

Top up with SAE f:ID 40. p' 

2. Check condition and tension of compressor drive belt. Apply pressure to the 
center of the belt between both pulleys. Deflection should not be more 
than 3/8 inch. [:;( 

3 Inspect compressor mounting bolts for security. O" 

4. Start compressor; once air pressure reaches 20 PSI, drain large air receiver 
and both stainless steel receivers at the main control panel. )2r' 

5. Listen for any air leaks and peculiar noises from the compressor. .0 

HYDRAULICS 

1. Check oil level in red hydraulic tank. Oil level should be in the middle of site 

glass. Top up oil with H68 ESSO or equivalent: )2l' 

2. Inspect condition of all linkage and valves on hydraulic tank. xJ 

3. Inspect all hose fittings for oil leaks and ensure hoses are not chaffing. ;r 

1 
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4. Inspect all station jog motors for oil leaks and security. 

5. "Inspect the condition of a.II jog tires. 

6 Stand on tire to test inflation. Tire inflation should be around 30 PSI. 

7. Inspect station chain for tension and lubrication. If required, lubricate chain 
·with 50 grade motor oil. 

8. Visually inspect all elevator piping and fittings for oil leaks. _lf 

9. Inspect elevator chain for tension and lubrication. If necessaJy, lubricate chain 
with 50 grade motor oil. _z,.,,. 

TRACK BRAKES 

The following brake inspections must be carried out on all eight (7) brakes, each day to 
ensure the adequacy and safety of the blocking system during operation. Failure to carry 
out gilLofthe following checks may result in brake failure or the train failing to complete 
the circuit. 

1. Inspect all brake .hoses for air leaks. 

2. Inspect and listen foJ leaking booster actuators. 

3. Inspect and ensure all brake linings and brake fastening bolts are secure. 

4. Check condition and wear of brake linings. Minimum lining thickness should 
not exceed 3/16 inch. Always replace both linings as necessary. 

5. Ensuring brake is folly open against mechanical stop, slide the brake lining 
gauge between linings at the front and rear of brake. Adjust 20 mm bolt until 
gauge is firm between linings. :Maximum gap between linings should not 
exceed 6-7 mm 

6. Manually operate all brakes to ensure correct function. 

2 
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TRAIN WHEELS & AXLE ASSEMBLY· Tl T2 

1 . Inspect the condition of padding and harnesses in each car. Replace as requireglf'. f 

2. Inspect each vehicle to ensure all passenger compartments are clear of sharp . 

hazards, i.e., loose rivets, bolts, and any cracked or damaged fiberglass. )6 ft 

3. Release harnesses and lift until they a.re at a 45 degree angle. Harness should 
maintain its position. If the harness falls, adjust the friction c_oupling. y )Y 

4. Lift harnesses to maximum open position, ensure that the harness locks into 
its open position. 

5. Actuate harness lock and move ea.ch harness downwards into_ three positions 
pulling the harness upwards to ensure harness wiJJ not move upwards. ft jY 

6. Visually inspect the eight (8) locating bolts on each harness that fix the harness . 
to the vehicle mechanism. )1' ,.0' 

7. Visually inspect the welding on each harness in two locations. )ZI )j 

8. Inspect the tow bar hitch bolts between each car. Ensure tow bar safety lock 
nut is firm Inspect safety chain condition and D shackles for security. ;/ p1 

9. Start system dispatch train and hold train in bra.ke five (5). This can be 
achieved by increasing the boost pressure located via the pressure regulator 
on the control panel marked brake 5. ;z( p( 

10. Visually inspect the condition ofaJl road wheels and safety wheels feY !( 

11. Spin all wheels and ensure that the wheds spin freely. ,,6 f 

TRAIN UNDERCARRIAGE 

1. Inspect chain pickups and anti roll back condition: Both should move up and 

down freely. )l ~ 

3 
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2. Inspect brake, visually inspect for cracking, check mounting bolts are secure.;e{ ,~ 

3. Visually inspect undercarriage for cracking. The areas more prone to cracking . 
are the chain pickup fixing boss, brake fin locating bolts, and jog wheel plate )21 (1 

4. Visually inspect the seat fastening bolts for security. These atta:ch the seat and l 

body of the vehicle to the base chassis. Ji p 

TEST RUNNING SYSTEM 

1. Start system and return train to the ex.it station position. ft 
2. Operate harness lock and inspect harnesses to ensure that all are locked. fl 
3. Dispatch train from station; holding the dispatch button down, ensure that 

once the train reaches Proximity Switch 1, the dispatch station chain ceases 

to operate. ~ 

4. Bring the second train from the exit platform to the loading station and 
dispatch the train. If the first I.rain has not reached Proximity Switch 4, 
once the second train reaches Proximity Switch 2, the lift should stop 
the second train. Once the first train has reached Proximity Switch 4, the 
lift should commence operation automatically. ;z{ 

CONTROL PANEL 

1. Inspect and adjust the four brake regulators to ensure correct operation. ~ 

2. Listen for any air leaks and repair as necessary. ,f.] 

3. Inspect all. air pressure gauges to ensure con-ect operation. )1. 

4. Check that the correct air pressure is set on the main pneumatic regulators 
located in the control cabinet. Large regulator should be set at 6 bar and the 

small regulator should be set between 4-4.5 bar. JY 

5. Check to ensure that all light bulbs on the control panel are working, replace 

as necessary. 

6 Test the low air pressure sensor. Isolate the main air valve at the large blue 
air receiver tank. Move back to the control panel and open and close the 

4 
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station brake to purge the air from the system. The low pressure light should · . 

illuminate, and the train should not be able to be dispatched from the station. -~ 

7. Clean control panel and remove any foreign material. 

STATIONS & QUEUING RAILS 

I. Inspect all hand rails in the station area for security. 

2. Inspect all floor panels to ensure they are consistent and even. 

3. Inspect the condition of step highlighting, touch up as necessary. 

4. Inspect platforms for any loose or sharp edges that may injure patrons. 

5. Clean away any loose or foreign material 

6. Inspect all safety signage, clean as nec(".,ssaiy If any sign requires touching up, / 

notify your manager. . fl 
7. Inspect all quene rails for brakes and security, make repairs as necessary. % 
8. Remove any trash from the queue areas. 

9. Lock both access gates to the ride and maintenance areas. 

-----·----··---·-··--·-·--·---.----
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ANSWER: Linkedln - Less than 2 yea1·s 
Faccbook-Approximately IO years 
My Space~ Sometime in the distant past 
Devices used are desktop, laptop and tablet 

INTERROGATORY NO. 6: Piease identify all crimes, including crimes of fraud or 
cri\nes of dishonesty, you have been convicted of or pleaded guilty to. Iri identifying the 
foregoing, please proyide the crime or felony, the dp.te you were convicted or pleaded guilty, 
the -court in which you were convicted or pleaded guilty, and any sentence or other 
determination made for the crime. 

ANSWER: None. 

INTERROGATORY NO. 7: Describe in detail your version of the accident or 
occurrence giving rise to this lawsuit, setting forth the date, location, time, and weather. li1 
identifying the foregoing, please provide as much as detail as possible, including what you 
were doing imri1ediately prior to the incident; where you were sitting, all facts you recall o,bout 
the ocq1rrence itself, and the names or physical descriptors of anyone you spoke with. 

ANSWER: The accident occurred September 16, 2013. It was 
intermittently raining, but it was _not raining at the time 
I was on the ride. The accident occurred at the Puyallup 
Fairgrounds at approximately 12:00 P.M., when the car 
I WHS riding in on the Rainier Rush machine 'i1iolently 
jerked going around a turn. This caused me to hit both 
sides of my head on .a portion of the car that l believe 
was connected to or was the shoulder restraint. Please 
alsi) see medical records where I related histories to 
various providers 

In addition, l spoke -with my friend Colleen Cameron 
immediatdy after the incident and ;1 transcript of the 
statement taken from Colleen is furnished with these 
responses. 

INTERROGATORY NO. 8: State the names, addresses, and phone numbers of all 
eyewitnesses to the accident or .occurrence, their relation to you, and their interest in this 
lawsuit, 

ANSWER: I am l!ill'IW!\l'C of names of persons ·who may h:wc 
witnessed my ride on the Rainier Rush. I reported the 

DEFENDANT FUN"TASTlC RIDES C(),'S FIRST SET KSll LLITIGATION, P,S, 

OF INTERROGATORlES AND REQUESTS FOR 221 NORTH WALL STREET, suiTE zio 
PRODUCTION TO PLA. INTlFF JODI BR~JGH - 11 $P.Ol<ANE, WASHINGTON 

992
0

1 
PHO-NE (509) 624-8988 

PL'fF's Answers to Discovery FAX (soQ) 474-0358 

48 



2 

3 

4 

5 

6 

7 

8 

9 

10 

l 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

occurrence to various medical personnel and to my 
friend Colleen Cam.eron. Colleen took t:ihotos of me on 
the ride (attached) bu.fl dQ notbeJieve she eye witnessed 
the a<'htal co11tad frauma ldescribed above.. . 

INTERROGATORY NO; 9: State the n:arnes; addresses; phone numbers, 
occupations, job designatioi1s, and. present location of any pe1'son knowri fo you M your 
attorneys, as having knowledge of any focts telating to the liability or dainages issues in this 
case. 

ANSW.ER: My Aunt Raelene Brugh is also ilWare of the incident as 
I reported the same to her. 

1409 E Rockwell Avenue 
Spokane, WA 99207 

. . 
INTERROGATORY NO. 10: Identify and state in detail all i!\juries you claim to 

have suffered as a result of the incident giving rise to this lawsuit, including, but not limited to, 
the following: 

i. Set forth exactly what injuries, inclucfo1g any physical and emotional or psychological, 
you claim resulted from the incident. 

ii. To the best of your knowledge and J'ecollection; state the approximate date that you first 
saw a health care provider foi each of those bodily i1tjuries you claim to have 
expcr"1enced relating to the incident. 

iii. If a previous injury; disease, illness, or condition is claimed to have been aggravated, 
accelerated or exacerbated, specify in detail the nature of each and list the current 
address of the healthcare p1'ovider, ifany, who provided treatment for.the condition. 

iv. Describe your curtent symptoms in detail. 
"· List all health care providers you have seen, or are currently seeing, for treatment ofany 

of the bodily injuries or symptoms you have listed above, and provide the provider's 
name and address; the condition treated, and approximate dates of treatment for each 
healthcare provider. . . 

vi. If you were hospitalized at any time for .the bodily injuries you listed above; provide the 
h()spital's name and address, .the condition treated, and approximate dates of treatnwnt 
for each hospitalization. · 

vii. If you seek to recover the costs of any medical care or treatment that you claim was 
caused by the injuries alleged in your Complaint, state the total expenses you are 
claiming for rnedi cal lreatn1ent due to your injuries from the incident fo date, and 
provide a detailed itemization to show how that amount was calculated. Such an 
itemization must include a daily account of: the trpatment received. and by whom, as 
well as the cost of the treatment on each date, 

viii. State what your doctors have advised you conceniing the necessity of further medical 
treatment or pen'nanency of your it1juries, If.a doctor has advised of future medical 
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treatment, please identify the doctor and state. the total future medical expenses you are 
claiming due to youi' injuries froni the incident, reduced to pl'ese11t value. 

ANSWER: (i) Left frontal parietal subdm:al bcmatoma 
reqliiring surgici1I conection (See H.mt)Orview medical 
record for more detailed description); in addition to the 
brain bleed injury as described, this incident 
exacerbated 1ny then previously existing depressio11, 
anxiety and ADD; I also immediately experienced 
headaches and eiir aches; 

(ii) Septembel' 16, 2013; went to first aid station at 
the fair. They instructed me to go to my own doctor; 
which I did the next day. On September 17, 2013 I saw 
Rachel Gonzalez M. D. at Paradigm (sec records). 

(Hi) Depression, panic disorder and A.0.D; (see 
attached i·eganling neuropsychological exam); 

(iv) My current symptoms incl.udc impaired 
cognition; short-term memoi-y loss; some speech 
impairment; .continuing and exacerbated depression, 
anxiety, ADD, PTSD and chronic fatigue; 

(v) See Bates labeled pages 4-7. 

(vi) Valley Hospital - 10/12/13 to 10/15/13 
Harborview for surgery as indicated above; no 

other inpatic11t hospitalization 

(vii} Sec compilation provided in response to RFP No. 
10 

(viii) I am cul'rently under 111edical care for the 
sympJoms describet.l abpve. Dr .. Gary Stohbe of 
University of \Vashington Medic;;il, in a report dated 
11/3/14 stated that my cognition impairment condition 
is not likely to improve; Thi1t appears to. be the 
primary basis for my inability to return to previous 
employment (-iviige) JcyeL I have no.t yet attempted t<i 
determine the total of future medical expenses related 
to my continuing and likely permanent conditions as 
described above. 
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INTERROGATORY NO. 11: If you now or have you ever smoked (legal 01' illegal 
subst~rices), state in detail over whattimc pedod; how freguentlY (daily, weekly, monthly), and 
what products you used. · 

ANSWER: Cigarettes from 1987 to 2009, on avetage less than S per day. 
Marijuana from 1996 to 1999, less than 1 pet day 

INTERROGATORY NO. 12: Please identify all alcohol or illicit drug yot1 have 
consumed for the past five (5) years. In identifying the foregoing, please provide the type of 
alcohol or illicit dmg you used, the frequency of use in a ()i1C week period, and the amount of 
use in a one week period. 

ANSWER: Alcohol mixed drinks, less than l per week. 

INTERROGATORY NO. 13: If you have been diagnosed with and/ortreated for any 
alcohol or chemical dependency or any other merital health conditions, including depression, 
anxiety, or other emotional or psychiafric disorders, at any time within the five (5) year period 
prior to the incident through the present, please list and state iri detail the condition, date of 
onset, medication/treatment, treating physician, and the current status ofthe condition. 

ANSWER No alcohol or chemical dependency diagnosed ortrcatcd 

Otherwise as described in answer to Interrogatory No. lO above. 

16 INTERROGATORY N0.14: Please describe your physical activities associated with 
daily living, physical fitness, household tasks, and cmploymeriHelated activities before and 

17 nfter the incident. · · 

18 

19 

20 

21 

22 

23 

24 

25 

ANSWER: \Vith some differences, my overall physical activities 
have not changed from before the incident. 

Before Accident: 

Weight training or stationary bike at least <nice a week; 
up and down eight stairs every time leaving or entering 
npartmcnt; cooking; cleaning; five minute walk 
between car and office (befon~); some travel for both 
business and family. 

My enjoymerit of everyday life .has been significantly 
diminished :'ts a re.suit of the coriditions listed at 
Interrogatory No. 10 v. above. 
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INTERROGATORY NO. 28: Please identify aUpersons whom you believe possess 
informatio11 or knowledge concerning your injury(ies) and current medical conditions, other 
than your healthcare providers, and piease state his/heritheir nanie, address, rel4tionship to you, 
and the information/knowledge you believe they possess, · 

ANSWER: See answers to Interrogatories No; 8 and 9 above. 

INTERROGATORY NO. 29: Identify each person whom you expect to call as ari 
expe1i witness at trial, and as to each such person, please state his or her name, address, 
telephone number, occupation, job classification, name of employer, and a bdef resume of 
professional and/or educational history and qualifications. 

ANSWER: Have not as yet designated any expert for testimony at 
trial. Upon such designation this interrogatory will be 
supplemented, and Case Schedule requirements will be 
complied with. 

INTERROGATORY NO. 30: Please state the subject matter that each expert you 
have listed above is expected to testify, substance of facts and opinions upon which each expert 
you have listed above is expected to testify, and provide a summary of grounds for such 
opinions to which the experts identified above are expected to testify. 

ANSWER: Sec above response. 

INTERROGATORY NO. 31: You allege in paragraph 3.4 of your Complaint that 
"the roller coaster was, in combination or in the alternative, um'easonably unsafe as designed, 
unreasonably tmsafe as manufactured, unreasonably or improperly maintained, and/or 
unreasonably or improperly operated." Please describe in detail the factual basis, if any, for 
this allegation including what was unreasonably unsafe about design, manufacturing, 
1'naintenance, and operation, 

ANSWER: See 111y description of the accident, above, The Rainier 
Rush ride was held ont t9 be safe an(l that I hi1d a 
reasonable expectation that bci!ig a paying passenger on 
that ride would not result in a traumatic brain injury 
rcq1iiring surgery and exacerbation of other conditions 
(see answer to Intcrrogafory No. 10, above). 

As discovery continues the response to this 
Interrogatory will be updated. 
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INTEllROGA TORY NO; 32.: If you claim that the violation of any statute, rule; 
regi.tlation, or ordinance is a factor in this litigation, state the exact title arid section. · 

ANSWER: H is expected that ()ccun:ence of an injury to h carljival 
patron on a carnival ride indeed is in violation of 
statute; however none specificaHy known at this point" 
This interrogatory will be supplemented as discovery 
continues. 
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JODI BRUGH; June 15, 2017 

SUPERIOR COURT OF WASHINGTON, PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff (s), 

vs. 

FUN-TASTIC RIDES CO., an 
Oregon corporation; MIDWAY 
RIDES LLC, a Washington 
limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendant(s) 

16-2-10983-2 

Videotaped Deposition Upon Oral Examination of 

JODI BRUGH 

10:10 a.m. 

June 15, 2017 

2112 Third Avenue, Suite 300 

Seattle, Washington 

REPORTED BY: Mindi L. Pettit, RPR, CCR #2519 
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For the Plaintiff: 

DAVID L. BROOM, ESQ. 

KSB Litigation PS 

221 North Wall Street, Suite 210 

Spokane, Washington 99201 
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d.broom@ksblit.legal 
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TIMOTHY T. PARKER, ESQ. 
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2112 Third Avenue, Suite 500 

Seattle, Washington 98121 

(206) 462-6700 

ttp@pattersonbuchanan.com 

tns@pattersonbuchanan.com 

Also Present: 

206 622 6875 I 800 831 6973 
productinn@yomrr.porting r:om 
www .yo m rep o rti ne .corn 

Cecil Grant, YOM: 

Reporting 

57 

Full Service Court 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

JODI BRUGH; June 15, 20 l 7 
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Exhibit 11 Color photocopy of photograph 

Exhibit 12 Office Visit record, 9-17-13 

Exhibit 13 Discharge Planning Note, 10-25-13 

Exhibit 14 Post Operative Evaluation, 

:LO 16··13 
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JODI BRUGH; June 15, 2017 

l Q. Did they provide any verbal warnings regarding 

2 use of the ride? 

3 

4 

A. Not that I recall. 

Q. Do you recall any signage in front of the ride 

5 that would include warnings? 

6 A. I don't remember seeing signs at the time. 

7 I'm sure they were there. 

8 Q. Do you know whether there were height or 

9 weight restrictions in place for using the Rainier 

10 Rush? 

ll 

12 

A. 

Q. 

I believe there was a height restriction. 

Please describe everything you can remember 

13 regarding the ride, including if you were in line 

14 before, if you received warnings when you boarded, what 

15 happened on the ride. 

16 A. Oh, what I remember, I got in the line, walked 

17 up to the ride. There was not very many people there 

18 at the time. I showed gave them -- I can't remember 

19 if it was a special stamp that I had on my hand or had 

20 to give them a special ticket for the ride. And then 

21 they -- I believe they asked if I -- if I was -- if I 

22 was by myself. And I said yes. 

23 

24 

Q. When you say "they asked, 11 who -- who is that? 

A. The ride -- I'm assuming he's a ride operator. 

25 Whoever I gave the ticket to. He had a shirt on that 

20s s22 6875 I 800 831 6973 
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JODI BRUGH; June 15,2017 

A. If I remember correctly, the second row. 

Q. Which seat in the second row? 

A. I don't recall specifically. 

Q. Was a harness present on the Rainier Rush on 

5 September 16, 2013? 

6 

7 

A. Can you verify what you mean by "harness." 

Q. A safety harness that would hold you in place 

8 in the seat similar to the one depicted in Exhibit 11. 

9 

10 

11 

A. Yes. 

Q. Do you remember what it looked like? 

A. It was a bar that came down over your 

12 shoulders. And it had it had a shoulder 

13 it had a bar that went in front of you. 

Q. Did that bar lock into place? 

A. Yes. 

I mean, 

14 

15 

16 Q. Did it lock into place when you entered the 

17 Rainier Rush ride? 

18 

19 

A. Yes. 

Q. Did that bar have padding similar to that 

20 depicted in Exhibit 11? 

21 

22 

A. 

Q. 

I believe so. I . 

So you've boarded the Rainier Rush and have 

23 been harnessed into place. What happens next? 

24 

25 

A. They start the ride. 

Q. What do you remember about the ride? 

~
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JODJ BRUGH; June 15, 2017 

1 Jodi Brugh. 

2 Q. (By Mr. Parker) Ms. Brugh, you're still under 

3 oath. Do you understand that? 

4 A. Yes. 

5 MR. PARKER: Wi11 you please read the 

6 last question. 

7 (Reporter read back as requested.) 

8 Q. (By Mr. Parker) You testified that there was 

9 a rough turn toward the end of the ride that caused 

10 your head to contact the shoulder harness; is that 

11 right? 

12 

13 

A. Yes. 

Q. Were there any other incidents before the ride 

14 came to an end? 

15 

16 

A. No. 

Q. Was that the only incident that occurred 

17 during the ride? 

18 

19 

A. 

Q. 

Yeah. 

Was there -- when you say that -- well, strike 

20 that. 

21 How did you describe that turn that caused 

22 your head to contact the harness? 

23 

24 

A. 

Q. 

I believe violent. 

Okay. Was the violent turn part of the normal 

25 operation of the ride? 

f:. ,..,,,," 206 622 6875 I 800 831 6973 
i/,;,OJ/ productio11@yomrnporti11g.com t:<r> f www.yomreporting,con1 
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JODI BRUGH; June 15, 2017 

A. I can't tell you that. I don't know. 

Q. Did you notice anything about the ride that 

3 seemed unusual or that seemed like it was not in 

4 working order? 

5 A. I can't tell you what the working order is --

6 I -- I can't I guess I can't speak to the mechanics 

7 of the ride. I 

8 Q. Is that a no then? You didn't see you 

9 didn't notice anything that appeared not to be in 

10 working order? 

11 

12 

A. Not that I was aware of. 

Q. Did you notice whether any parts of the r.i.de 

13 seemed to be unsteady or unstable or falling apart or 

14 out of order? 

15 

16 

A. Not that I noticed. 

Q. Do you have any reason to believe that your 

17 ride on the Rainier Rush did not play out in an 

18 ordinary fashion? 

19 

20 

A. Besides the violent jolt, hitting my head, no. 

Q. When you say "violent jolt," did -- did you 

21 feel the cars come off the tracks or some other 

22 possible mechanical failure? 

23 

24 

A. I can't speak to what caused it. 

Q. Do you know whether the ride was shut down at 

25 any point during the 2013 Puyallup Fair? 
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JODI BRUGH; June 15, 2017 119 

------------------------------·--··--~---···-·--------, 

1 A. I know that there were times that it was shut 

2 down, yes. 

3 

4 

Q. When? 

A. I don't know the specifics. There were -- it 

5 was shut down, I believe -- actually later that day. I 

6 assumed that the cause was to rain, because it did rain 

7 that day. 

8 Q. Was there anything else about the ride --

9 anything at all about the ride that was out of order or 

10 looked out of order to you? 

11 A. Nothing that looked out of order. At ·· - I 

12 didn't notice at the time there -- later I when I 

13 saw the pictures, I did see it was sitting on wood 

14 blocks, which seemed odd to me. 

15 Q. What do you mean "it was sitting on wood 

16 blocks"? 

17 A. The bottom of the ride is sitting - - you can 

18 even see it in this picture, if this is the same ride. 

19 They're sitting on wooden b1ocks. 

20 MR. BROOM: What are we referring to 

21 here? 

THE WITNESS: The supports. 22 

23 MR. BROOM: That's Tab 28, Exhibit 11? 

24 Is that what 

25 

206 622 G875 I 800 831 G973 
productio11@yo111rc110rtl11g.com 
ww w. yo m rcpo rt i ng. com 
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JODI BRUGH; June 15, 2017 

1 Q. Did you hear comments from any other 

2 passengers regarding the ride? 

3 

4 

A. 

Q. 

Not at that time, no. 

Were your interactions with the operators of 

5 the ride ordinary and as you would have expected? 

6 

7 

A. 

Q. 

Yeah. 

Do you recall receiving a verbal warning 

8 before the ride? 

9 

10 

A. 

Q. 

I don't. 

Do you recall receiving a verbal warning once 

11 you were harnessed into the ride? 

12 A. I don't recall. They may have. I - - I don't 

13 recall. 

14 Q. I know it happened very quickly, so you might 

15 not have the clearest of memories, but please describe 

16 for us everything you can recall about the final jerk 

17 that caused your head to contact the harness. 

18 

19 

A. 

Q. 

I thought I just did. 

Please describe what you recall about the 

20 final jerk that caused your head to contact the 

21 harness. 

22 A. We were going around a corner. And I believe 

23 it was one of the 1ast corner or two on the ride. And 

24 suddenly the car jerked really violently, and I hit 

25 I believe it was the left side and then the right. 
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E-F LED 
IN COUNTY C ERK'S OFFICE 

PIERCE COUNT , WASHINGTON 

KEVIN STOCK 
COUNT CLERK 

NO: 16- -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) No. 16-2-10983-2 

Plaintiff, ) 
) PLAINTIFF'S RESPONSE TO 

v. ) DEFENDANTS FUN-TASTIC RIDES 
) CO. AND MIDWAY RIDES LLC'S 

FUN-TASTIC RIDES CO., an Oregon ) MOTION FOR SUMMARY JUDGMENT 
corporation; MIDWAY RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defendants. ) 

INTRODUCTION AND SUMMARY 

On September 16, 2013, Plaintiff Jodi Brugh ("Brugh"), a patron of the Puyallup State 

Fair, went on a ride known as "Rainer Rush". During the course of that ride, Brugh's head 

was whipped violently, and she struck both sides of her head, which her Medical Doctor 

confinns caused her a severe brain injury, necessitating surgery, and resulting in a lifetime of 

debilitating injuries. Defendants do not dispute she suffered this injury as a result of the ride. 

PLAINTIFF'S RESPONSE TO DEFENDANTS FUN
TASTIC RJDES CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY JUDGMENT - I 
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Instead, defendants argue that because they claim that 'someone' 'inspected' tl1c ride 

about a week before they inflicted upon Brngh the brain injury, they are not liable. As set 

forth more fully below, this contention is contrary to settled Washington law, and defendants' 

motion must therefore be denied. 

EVIDENCE RELIED UPON 

e August 25, 2017 Declaration of Rachael E. Gonzalez, MD ("Gonzalez Deel.") 

• Transcript of June 5, 2017 Deposition of Jodi Brugh ("Brugh Depo"), with relevant 

exhibits (Exhibit A to the August 28, 2017 Declaration of Counsel in Response to 

Motion for Summary Judgment). 

STANDARD OF REVIEW 

This case comes before the Court on Defendants' Motion for Summary .Judgment. In 

summary judgment, the moving party bears the burden of showing the absence of an issue of 

material fact, and" ... the evidence and all reasonable inferences therefrom is considered in the 

light most favorable to the plaintiff, the nonmoving party." Young v. Key Pharmaceuticals, 

Inc., 112 Wn.2d 216, 226, 770 P .2d 182 ( 1989); see also Lamtec Corp. v. Dep '/. of Revenue, 

151 Wn. App. 451,456,215 P.3d 968 (2009). 

STATEMENT OF MATERIAL FACTS CONSTRUED IN PLAINTIFF'S FAVOR 

e As admitted in Defendants' Motion, it is undisputed that the moving 

defendants own and operate a rollercoaster, operated under the name "Rainier Rush". 

0 According to the Fair's website: "Hold on tight and get ready for the ride of 

24 your life!" 
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Come take a spin on Washington State Fair's newest roller 
coaster, which debuted with wild success at the 2013 Fair! 
Coast down from 60 feet in the air, speeding along winding 
tracks and sudden curves at speeds up to 50 mph. This inclined 
loop coaster will leave you exhilarated at a +5.8 gravity force. 
Hold on tight and get ready for the ride of your life! 
Located in the midway 
Riders must be at least 58" tall 

See http://wvvw.thefoir.com/fun/details/rainier-rush 

Notably, the only listed rest1iction is height. 

0 On September 16, 2013, Jodi Brugh ("Brugh") attended the Puyallup Fair. 

(Brugh Depo., pp. 101 - 102) The first 1ide she went on was Rainier Rush. (Id.) 

• As can be seen both in the Answer to Brugh' s Complaint, as well as in the 

pleadings submitted in support of Defendants' summary judgment motion, there is no dispute 

that defendants owned and operated the ride, and otherwise had exclusive control over the 

machine. 

The only interaction Brugh had with an operator of Rainier Rush was when 

one told her what seat to get in (Brugh Depo., p. 102) 

0 Brugh does not remember any verbal warrnngs regarding the ride (Brugh 
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Depa., p. 103) 

C The operator put the restraint over her shoulder and the attendant started the 

ride (Brugh Depa., p. 103 - 104) 

Cl The only warning sign specifies: "Heaii condition, neck disorders, pregnancy, 

seizures, dizziness, motion sickness, back disorder, or other physical ailments that may be 

aggravated by the motion of the ride." (Brugh Depo p. 105 112-5, quoting Exhibit 9) 

e 

Cl 

The warning signs do not warn that head injuries are likely or inevitable. (Id.) 

As confirmed by Dr. Gonzalez, prior to September 16, 2013, Brugh did 1101 

suffer from "Heart condition, neck disorders, pregnancy, seizures, dizziness, motion sickness, 

back disorder, or other physical ailments that may be aggravated by the motion of the ride." 

(See Gonzalez Deel.) 

When Brngh was on the ride going around a corner, the 'car jerked really 

I 5 violently and she hit both the left and right side of her head'. (Brugh Depo., p. 121-123) 

16 
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Cl Brugh then noticed that the hearing on her right-hand side was "a lot less". 

(Id.) 

e At about 5pm Brugh 's ear staiied hurting, so she went to the first aid station at 

the fair. The fair said to go to her doctor the next day (Brugh Depo., p. 125) 

., Brugh saw her doctor the next day. (Brugh Depa., p. 127) 

Dr. Gonzalez confirms from her examination on September 17, 2013, the day 

after the accident, that at no time prior to September 16, 2013 did Ms. Brugh report or 

complaint of accident-relevant symptoms involving: 

a. Headache 
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e. 
f. 
g. 
h. 
]. 

]. 

Neck pain 
Difficulty with multitasking 
Difficulty with retaining information 
Difficulty with word recall 
Executive function difficulties 
Vision difficulties 
Balance disturbance 
Dizziness 
Fatigue 

7 (Gonzalez Deel. 'i] 5) 

8 

9 

10 

11 

12 

13 

14 

15 

Cl Dr. Gonzalez testified, that although Brugh had seen her on September 13, 

2013 concerning her ears, Dr. Gonzalez has ruled out a relationship between that visit and the 

"head trauma and subdural hematoma that she suffered from the September 16, 2013 

rollercoaster ride." (Gonzalez Deel. 'il 9) 

• As can be seen in Defendants' pleadings, as well as from the deposition 

testimony, there is no allegation that Brngh somehow rode the ride in an improper fashion. 

• There is likewise no allegation that any posted restriction applied to Brugh or 

16 that she disregarded the same. 
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e Finally, Brugh's testimony is her injury was caused by a blow to the head due 

to violent forces; there is no allegation that the posted warnings (e.g. heart condition, neck 

disorders, pregnancy, seizures, dizziness, motion sickness, back disorder, or other) are 

pertinent to the blow to the head she actually suffered which caused her injury. 
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ARGUMENT 

A. Catastrophic Blows to the Head Caused by Dangerous Amusement Rides at the 
Puyallup State Fair Do Not Happen in the Absence of Someone's Negligence; 
Under Washington Law, Defendants' Motion Must Be Denied as a Matter of 
Law. 

J. Washington's Public Policy l5 To Afford A Remedy To innocent Plaintiffs. 

Contributory fault requires a finding that a plaintiffs acts or omissions caused or 

contributed to her injury; in the same vein in Washington, where a plaintiff who has suffered 

bodily injury is not herself at fault, the defendants against whom judgment is entered "shall be 

jointly and severally liable[.]" RCW 4.22.070(1)(6). 

ln the context of rides at an amusement park, the Washington Supreme Court has 

described the evidentiary threshold to ascribe contributory fault to a plaintiff rider. In 

Reynolds v. Phare, a father and son purchased tickets to ride "Shoot the Chute", a 65' high 

slide with a chain-driven passenger "boat", riding down a 235' chute and across an a1iificial 

lake. 58 Wn.2d 904, 904-05, 365 P .2d 328 (1961 ). The father and son were put in the boat, 

though they were not instructed how to sit or hold the boat. id. When the boat hit the water, 

the plaintiff suffered a compression fracture of one of his vertebra. Id. 

The trial court gave three general instructions to the jury that 
define contributory negligence and explain the burden of 
proving it. In addition, instruction No. 18 was given. 

'You are instructed that if the plaintiff did not seat himself 
in the boat as an ordinary prudent person would under like 
or similar circumstances, and that his injury, if any, was 
sustained as a direct and proximate result of such failure, 
if any, on his pari, then the plaintiff would be guilty of 
contributory negligence and cannot recover in this action.' 

Plaintiff docs not contend that the three general instructions do 
not state the law correctly. (They appear to be King County 
Uniform Instructions.) Plaintiff (appellant) does contend, 
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however, that there is no evidence in the record to support even 

an inference of contributory negligence. 

As explained by the Reynolds court, in that case "Plaintiff was not instrncted how to 

sit in the boat. There is no evidence that plaintiff did not seat himself properly, nor that he did 

anything during the ride other than hold on to the bar furnished for that purpose. We find 

nothing in the testimony sufficient lo present the issue of plaintiff's alleged contributory 

negligence." Id. at 906. Fmiher, the Reynolds comi explained that: 

We do not agree with defendants' contention that evidence of 
the number of persons who had ridden this paiiicular 
amusement device without accident has probative value 
sufficient to raise an issue and to support an instruction on 
plaintiff's alleged contributory negligence. As one comi held, 
this would open up a field of speculation that could not be 

covered in a lifetime. 

Id. (internal citation omitted). 

Herc, the only direct evidence establishes, and under Washington law the Court must 

infer, that lacking any specific or direct evidence that Brugh somehow rode the ride wrong, 

Defendants' have no basis to assert contributory fault. Consequently, the Court's analysis 

proceeds under the principle of res ipsa loquitur, most recently described by the Washington 

Supreme Court in Curtis v. Lien, irifi·a. 

2. The Puyallup State Fair is not in the habit of injuring paying customers. Since 
traumatic head injuries incurred while riding amusement rides at state.fairs do not 
normally occur in the absence of negligence, Brugh is entitled as a matter of law 
to the presumption that her injwy was caused by the negligence of one or more 

Defendants. 

A cause of action for negligence requires the plaintiff to establish: (1) the existence of 

a duty owed, (2) breach of that duty, (3) a resulting injury, and ( 4) a proximate cause between 
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the breach and the injury. Tincani v. Inland Empire Zoological Soc'.y, 124 Wn.2d 121, 127-

28, 875 P.2d 621 (1994). 

The legal duty of a landowner to a person ente1ing the premises depends upon whether 

the person entering is a trespasser, licensee, or invitee. Younce v. Ferguson, l 06 Wn.2d 658, 

662, 724 P.2d 991 (1986). An invitee is either a public invitee or a business visitor. Id. at 667. 

To qualify as a business visitor, the person must enter the premises for the purpose connected 

with the business in which the owner or occupant is engaged. Ford v. Red Lion Inns, 67 Wn. 

App. 766, 769, 840 P.2d 198 (1992). 

Here, there is no question that the Puyallup State Fair is a state fair which charges 

admission for its rides of amusement, and that such charges arc com1ccted with the business in 

which the Puyallup State Fair is engaged. 

A possessor of land owes invitees the duty to use reasonable care, which includes an 

affirmative duty both to keep premises in a reasonably safe condition, and to discover 

dangerous conditions. Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 49, 914 P.2d 728 

(1996); Iwai v. State, 129 Wn.2d 84, 93,915 P.2d 1089 (1996). A landowner also has a duty 

to protect the invitee against known or obvious dangers where the possessor anticipates hmm 

to the invitee, regardless of the obviousness of the danger or the knowledge of the invitee. 

Suriano v. Sears, Roebuck Co., 117 Wn.App. 819,826, 72 P.3d 1097 (2003). 

A customer is entitled to expect that the business owner will exercise reasonable care 

to make the premises safe for his or her entry. Tincani, 124 Wn.2<l at 138 39 (quoting 

RESTATEMENT§ 343 cmt. b). 
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Reasonable care requires the landowner to inspect for dangerous conditions, followed 

by repair, safeguards, or warnings that may be reasonably necessary for the invitee's 

protection under the circumstances. Curtis v. Lein, 169 Wn.2d 884, 890, 239 P.2d 1078 

(2010). 

More significantly for this case, if the injury which befalls the business invitee is one 

which does not nonnally occur in the absence of negligence, under the doctrine of res ipsa 

loquitur, the injured business invitee is entitled to an inference of negligence. See Curtis, 

supra. 

In Curtis v. Lein, the Washington Supreme Court took the opportunity "to revisit our 

body of law involving res ipsa loquitur." Curtis, 169 Wn.2d at 887. In Curtis, the certain 

prior owners of the property in question purchased that property in 1978. Id. at 888. A few 

years later, the prior owners installed a wood dock over a pond. Id. Approximately a decade 

later, the prior owners sold the fa1111, though they continued to live there as tenants; also living 

with them as tenants were a hired farn1 manager and his girlfriend (Curtis). Id. 

On April 25, 2004, Curtis walked out onto the dock over the 
pond for the first time since she began living on the fann. A 
couple of steps onto the dock, the boards underneath her feet 
gave way, and her left leg plunged through the dock up to her 
hip. As a result of the fall, Curtis suffered a hairline fracture to 
her tibia. 

id. Significantly, the people who built the dock "testified that they had no reason to believe 

the dock was in need of repair or unsafe." Id. 

The trial court granted summary judgment to the defendants, holding that "causes 

other than negligent maintenance ... could have been at play[.]" id. at 889. The Court of 

Appeals affinned summary dismissal, "reasoning that, while res ipsa loquitur could be 
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invoked as evidence of negligence, it did not relieve Cmiis of the burden of proving that the 

dock's defect was discoverable." Id. 

The Washington Supreme Court rejected both of those lines of reasoning, and reversed 

in favor of the injured plaintiff. The Curtis court began its analysis by noting that "[ w ]hetber 

res ipsa loquitur applies in a given context is a question of law." Id. at 889 (internal citation 

omitted). 

As described by the Curtis court: 

A plaintifT may rely upon res ipsa loquitur's inference of 
negligence if (]) the accident or occurrence that caused the 
plaintift's injury would not ordinarily happen in the absence of 
negligence, (2) the instrumentality or agency that caused the 
plaintiffs injury was in the exclusive control of the defendant, 
and (3) the plaintiff did not contribute to the accident or 

occurrence. 

id. at 891. The Curtis corni further explained that: 

The first clement is satisfied if one of three conditions is 

present: 
" '(1) When the act causing the injury is so palpably negligent 
that it may be inferred as a matter of law, i.e., leaving foreign 
objects, sponges, scissors, etc., in the body, or amputation of a 
wrong member; (2) when the general experience and 
observation of mankind teaches that the result would not be 
expected without negligence; and (3) when proof by experts in 
an esoteric field creates an inference that negligence caused the 

injuries.'" 

Id. (internal citation and marks omitted). 

As noted above, the Supreme Court in Curtis rejected the analysis provided by the trial 

court and the appellate court in affirming dismissal ofthc Curtis plaintiffs claim: 

The trial court granted the Leins' motion for summary 
judgment, reasoning that res ipsa loquitur did not apply to 
Curtis's claim because the court could conceive of "multiple 
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other causes which could have caused the failure of the step on 
the dock," such as improper construction or defective materials. 
Verbatim Report of Proceedings (VRP) at 25-26. The Court of 
Appeals affim1ed the trial court, reasoning that while wooden 
docks do not ordinarily give way in the absence of negligence 
(thus implicating res ipsa loquitur), the doctrine could not be 
used to infer that dangerous docks exhibit discoverable defects. 
Curtis v. Lein, 150 Wash.App. 96,107,206 P.3d 1264 (2009). 
Rather, Curtis retained the burden under premises liability of 
proving the Leins knew or should have known of the dock's 
faulty condition. 

We reject this analysis. 

Id. at 891 (internal citation omitted). 

Refening to the three conditions which independently establish the first element of res 

1j7sa loquitur, the Curtis court explained: 

Cmiis relies upon the second scenario: general experience and 
observation teaches that a wooden dock does not give way 
under foot unless it is negligently maintained. Curtis, 150 
Wash.App. at 106, 206 P .3d 1264. The Court of Appeals agreed 
with this argument but concluded that it "does not follow that 
dangerous docks ordinarily exhibit discoverable defects," and 
therefore res ipsa loquitur could not apply. Id. at 107, 206 P.3d 
1264. The Court of Appeals explained that Curtis could not rely 
on res ipsa loquitur to meet her "burden of showing that the 
dock's defect was discoverable." Id. ai 106,206 P.3cl 1264. 
The Cowi of Appeals erred when it parsed out the inference of 
negligence that can be drawn from res ipsa loquitur. When res 
ipsa loquitur applies, it provides an inference as to the 
defendant's breach of duty. See MWer v. Jacoby, 145 Wash.2d 
65, 74, 33 P.3d 68 (2001). It therefore would apply an inference 
of negligence on the part of the Leins generally: what they knew 
or reasonably should have known about the dock's condition is 
part of the duty that they owed to Curtis. What the Leins knew 
or reasonably should have known about the clock is exactly the 
sort of information that res ipsa loquitur is intended to supply 
by inference, if the inference applies at all. See Ripley v. Lanzer, 
152 Wash.App. 296, 307, 215 P.3d 1020 (2009) (accident's" 
'occurrence is of itself sufficient to establish prima facie the fact 
of negligence on the part of the defendant, without further direct 
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proof.' " (quoting Metro. Mortgage & Sec. Co. v. Wash. Water 
Power, 37 Wash.App. 241, 243, 679 P.2d 943 (1984))). The 
Court of Appeals erred when it held otherwise. 

Taking the element of exclusive control first, the Leins argue 
that Curtis "failed to cite any legal authority in which courts 
have found that a wooden dock on a pond constitutes an 
'instrumentality' and/or that ownership, alone, of the dock 
would be considered 'exclusive control' of such 
instrumentality." Br. of Resp't at 29. It cannot be seriously 
debated that the dock was not an injury-producing 
instrumentality in this instance. As for exclusive control, the 
Leins do not argue that anyone else had responsibility for the 
dock. Id. at 29-30. The Leins have offered no evidence that the 
dock was not in their exclusive control prior to Curtis's 

accident. 
That leaves the first clement: whether an accident of this sort 
ordinarily occurs in the absence of negligence. As noted, the 
Court of Appeals concluded that docks do not nonnally give 
way if properly maintained, but Curtis still had to prove the 
dock had obvious defects. As explained, the latter half of this 
reasoning was in eITor. However, the Comi of Appeals was 
correct when it reasoned that general experience tells us that 
wooden docks ordinarily do not give way if properly 
maintained. Thal is, "[i)n the general experience of mankind," 
the collapse of a portion of a clock "is an event that would not 
be expected without negligence on someone's part." Zukowskv, 
79 Wash.2d at 596,488 P.2d 269. 
The trial court concluded that res ipsa loquitur did not apply 
because "there are multiple other causes [than negligence] 
which could have caused 1he failure of the step on the dock," 
such as improper construction or defective wood. \/RP at 25--
26. This analysis misses the mark. A plaintiff claiming res ipsa 
loquitur is "no( required 10 'eliminate with cer1ainty all other 
possible causes or inferences' in order for res ipsa loquitur to 
apply." Pacheco,149 Wash.2d at 440-41, 69 P.3d 324 (quoting 
Douglas v. Bussabarger, 73 Wash.2d 476, 486, 438 P.2d 829 
(1968) (quoting WILLIAM L. PROSSER, HANDBOOK OF 
THE LAW OF TORTS222 (3d ed.1964))). Instead, "res ipsa 
loquitur is inapplicable where there is evidence that is 
completely explanatory of how an accident occurred and no 
other inference is possible that the injury occurred another 
way." Id. at 439-40, 69 P.3d 324. The rationale behind this rule 
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lies in the fact that res ipsa loquitur provides an inference of 
negligence. 
[T]he res ipsa loquitur doctrine allOVi-'S the plaintiff to establish a 
prima facic case of negligence when he cannot prove a specific 
act of negligence because he is not in a situation where he 
would have knowledge of that specific act. Once the plaintiff 
establishes a prima facie case, the defendant must then offer an 
explanation, if he can. "'If then, after considering such 
explanation, on the whole case and on all the issues as to 
negligence, injury and damages, the evidence still preponderates 
in favor of the plaintiff, plaintiff is entitled to recover; otherwise 
not.'" 
Id. at 441-42, 69 P.3d 324 (quoting Covey v. W. Tank Lines, 36 
Wash.2d 381, 392, 218 P.2d 322 (1950) (quoting Hardman v. 
Younkers, I 5 Wash.2d 483,493, 131 P.2d I 77 (] 942))). As with 
any other permissive evidentiary inference, a jury is free to 
disregard or accept the truth of the inference. The fact that the 
defendant may offer reasons other than negligence for the 
accident or occunence merely presents to the jury alternatives 
that negate the strength of the inference of negligence res ipsa 
loquitur provides. The t1ial court therefore erred when it 
concluded that res ipsa loquitur was inapplicable as a matter of 
law due to the possibility that reasons other than negligence 
accounted for the dock's collapse. 
In sum, Cmiis has shown each of the elements necessary for 
relying upon res ipsa loquitur in a jury trial: (1) she has shown 
the accident is of a type that would not ordinarily happen in the 
absence of negligence because general experience counsels that 
properly maintained wooden docks do not give way under foot; 
(2) there is no evidence before us that the dock was not in the 
exclusive control of the Leins; and (3) it is uncontested that 
Curtis herself did not contribute in any way to the accident. We 
therefore hold that Cmiis may rely upon res ipsa loquitur in 
presenting her case to a jury. Whether the inference of 
negligence arising from res ipsa loquitur will be convincing to a 
jury is a question to be answered by that jury. 

One case applying these principles in the context of an amusement park ride is 

Coaster Amusement Co. v. Smith, 141 Fla. 845, 194 So. 336 (1940). In Coaster Amusement 

Co.: 
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Id. at 336. 

The record shows that while plaintiff was riding on this 
amusement device the car in which she was riding was by some 
means caused to perform a sudden and unusual jerk and lunge 
and to sway with a sudden, violent and unusual course from one 
side to the other, which threw the plaintiff from the car and 
caused her injury. 

Holding that the res ipsa doctrine applied, the Coaster Amusement court explained 

that: 

Three questions arc presented by plaintiff in error, defendant in 
the court below, as follows: 
'1. When, in a suit for personal injuries sustained by the 
plaintiff in being thrown from a 'roller coaster' as it gave an 
unusual lunge, the same evidence which shows the injury and 
that it was caused by a device under the defendant's exclusive 
control, shows also that the defendant had neither actual nor 
constructive notice of any defects in the device, does the 
doctrine of res ipsa loquitur apply?' 
'2. If, under the circumstances stated in the preceding question, 
the doctrine is applicable, can it support a verdict for the 
plaintiff in spite of explanatory testimony by the defendant 
which is neither contradicted nor impeached by the plaintiff.' 
'3. If the doctrine is so applicable, should the Court charge the 
jury concerning it, even though the defendant has offered such 
explanatory testimony?' 

The proof shows conclusively that the roller coaster did just 
what plaintiff said it did and after the defendant proceeded to 
offer evidence tending to prove that the particular car or coaster 
involved was in perfect mechanical condition and gave no 
explanation of the cause of the unusual gyrations of it. The jury 
was warranted under such condition to draw the reasonable 
inference that there was a cause for the occurrence for which the 
defendant was responsible. 
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So ii is that we think that each of the questions bereinbefore 
quoted must be answered, as they were answered in the court 
below, affirmatively. 

Id. 

Here, the injury happened at the Puyallup State Fair on a ride of amusement. There 

can be no question that state fairs like the Puyallup State Fair are not in the habit of 

intentionally injuring amusement riders, and that an injury to the rider of one of the fair's 

rides would not occur in the absence of someone's negligence. As confirmed in the pleadings 

filed by the moving defendants, it is uncontested that the ride in question has been owned and 

exclusively controlled by the moving defendants. Finally, no evidence has been submitted 

evidencing that Brugh 'rode the ride wrong' or otherwise contributed to her injury aside from 

riding the ride in the first place. 

Pursuant to Curtis, the burden has now shifted to the moving defendants to provide 

"evidence that is completely explanatory of how [the] accident occurred and [that] no other 

inference is possible that the injury occurred another way." As is demonstrated by the moving 

defendants' pleadings, they have failed to meet this burden. The fact that moving defendants 

claim to have "inspected" the machine seven days prior to the injury, at most, answers the 

question of wantom1ess or recklessness. It neither answers the question of negligence nor 

absolves moving defendants from the presumption of their negligence based on the fact of 

their having injured an innocent patron at the state fair. 
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B. Alternatively, Owning And Operating A Machine Designed To Create Fear And 
Apprehension Of lnJury And Death Is An Abnormally Dangerous Activity To 
Which Strict Liability Applies As A Matter Of Washington Law. 

The Rainier Rush, as described by the warning labels referenced by movmg 

defendants, operates at high speeds and engenders a significant 1isk of bodily ha1111 to each 

and every user. The purpose of the machine is to create fear and apprehension of death and 

ham1 for amusement, for profit, using extreme mechanical forces. 

The Puyallup State Fair, by and through the moving defendants, having deten11ined to 

seek profit through subjecting its patrons to fear of harm and immediate death by means of 

industrial machinery, is strictly liable under Washington law for engaging in an abnormally 

dangerous activity. Therefore, their references to ordinary care are incon-ect as a matter of 

law. 

In Washington, the lead case concerning ultrahazardous activities is Klein v. Pyrodyne 

Corp., l 17Wn.2d 1, 810 P.2d 917 (1991). In Klein, "an aerial shell at a public fireworks 

exhibition went astray and exploded near" the plaintiffs. Id. at 3. The plaintiffs were set afire, 

and suffered injuries. Id. The plaintiffs "further note that because all of the evidence exploded, 

there is no means of proving the cause of the misfire." Id. at 4. 

Section 519 of the Restatement provides that any party carrying 
on an "abnormally dangerous activity" is strictly liable for 
ensuing damages. The test for what constitutes such an activity 
is stated in section 520 of the Restatement. Both Restatement 
sections have been adopted by this court, and determination of 
\vhether an activity is an "abnormally dangerous activity" is a 
question of law. New !vfcadows Holding Co. v. Washington 
FVater Power Co., 102 Wash.2d 495,500,687 P.2d 212 (1984); 
Langan v. Valicopters, Inc., 88 Wash.2d 855, 567 P.2d 218 
(1977); Siegler v. Kuhlman, 81 Wash.2d 448, 502 P.2d 1181 
(1972), cert. denied, 411 U.S. 983, 93 S.Ct. 2275, 36 L.Ed.2d 
959 (1973). 

PLAINTIFf'S RESPONSE TO DEFENDANTS FUN
TASTIC RIDES CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY JUDGMENT- 16 

81 

KSB I.171GA110N, P.S 

221 NORTH WALL STREET, SUITE 210 

SPOKANE, W ASHJNGTON 99201 

PHONE (509) 624-8988; FAX: (509) 474-0358 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Section 520 of the Restatement lists six factors that are to be 
considered in determining whether an activity is "abnormally 
dangerous". The factors are as follows: 
(a) existence of a high degree of risk of some harm to the 
person, land or chattels of others; 
(b) likelihood that the harm that results from it will be great; 
(c) inability to eliminate the 1isk by the exercise of reasonable 
care; 
(d) extent to which the activity is not a matter of common 
usage; 
(e) inappropriateness of the activity to the place where it is 
carried on; and 
(f) extent to which its value to the community is outweighed by 
its dangerous attributes. 
Restatement (Second) of Torts § 520 (1977). As we previously 
recognized in Langan v. Valicopters, Inc., supra, 88 Wash.2d at 
861-62, 567 P.2d 218 (citing Tent. Draft No. JO, 1964, of!'7 
comment (f) to section 520), the comments to section 520 
explain how these factors should be evaluated: 
Any one of them is not necessarily sufficient of itself in a 
particular case, and ordinarily several of them will be required 
for stiict liability. On the other hand, it is not necessary that 
each of them be present, especially if others weigh heavily. 
Because of the interplay of these various factors, it is not 
possible to reduce abnormally dangerous activities to any 
definition. The essential question is whether the risk created is 
so unusual, either because of its magnitude or because of the 
circumstances surrounding it, as to justify the imposition of 
strict liability for the harm that results from it, even though it is 
carried on with all reasonable care. 
Restatement (Second) of Torts§ 520, comment f (1977). 

Id. Reviewing these factors, the Klein court found an abnormally dangerous activity. Id. 

Herc, as in Klein, the purpose of this machine is inherently dangerous in that it is 

designed to create the fear or apprehension of death for purposes of amusement. Since, as 

advertised, the machine when operating as designed flings patrons through the air at G-forces 

five times those experienced on earth, the likelihood is great that injury could result in the 

event of anyone's negligence. The danger cannot be eliminated without eliminating the ride 
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itself since the purpose of the ride is to create the experience of danger. U sc of such devices is 

so uncommon they are controlled only by the several carnivals and state fairs still operating in 

the United States - that is, these arc devices unavailable to any normal consumer. Finally, in 

the event of injury to state fair patrons, since this is for mere amusement and no other 

purpose, any intrinsic value of the machine is outweighed by its inherent propensity to cause 

hann. Consequently, as in Klien, operation of dangerous machines of amusement, as Rainer 

Rush, should be considered abnonnally dangerous for the purposes of a tort analysis, and 

therefore liability is strict and defendants motion must he denied. 

C. Negligence Of The Owne1· Or Operator Of A Machine Is Independent From 
Product Liability As A Matter Of Washington Law. 

Moving defendants argue, or at least imply, that if a product is defective, the owner or 

operator of that product is not liable for continuing to engage in the product's use. 

Washington law rejects this contention. In Bostwick v. Ballard A;Jarine, Inc., 127 Wn. App. 

762, 773, 112 P .3d 571 (2005), the owner of a sandblasting pot was sued when the employee 

of its sublessee was injured while operating it. Id. at 764-65. The employee sued under 

theories of product liability and negligence. Id. at 765. The trial court granted summary 

dismissal on both theories; the appellate court reversed as to the negligence claim. Id. 

The Bostwick court reversed dismissal of the negligence claim, explaining that" ... one 

who is not a 'product seller' under the [Product Liability Act] may still be liable for 

negligence ... Nothing in the WPLA relieves one v,,ho is not a product seller from liability for 

negligence ... [Washington precedent] docs no! bar a negligence claim against [a clcfcndant]. 

The trial court's ruling granting summary dismissal of this claim was incorrect." Id. 

Here, as described supra, there is no dispute that traumatic head injuries caused by 
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striking blows through operation of the Rainier Rush are not part of the machine's intended 

operation. As in Bostwick, with a thirty year old sand blasting pot, the fact that the owner and 

operator of an injury causing machine points the finger at the manufacturer of said machine 

does not absolve the owner and operator of liability. The fact of Brugh's injury must be 

presumed by the Court; the question of apportionment of responsibility between the 

owner/operator and the manufacturer is a jury question as a matter of law. 

CONCLUSION 

For the foregoing reasons, Brugh requests that the Court deny the moving Defendants' 

motion. 

Submitted this 2§i.y of August, 201 7, by: 
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IN COU TY CLERK'S OFFICE 
PIERCE C UNTY, WASHINGTON 

Augu t 29 2017 8:30 AM 

EVIN STOCK 
C UNTY CLERK 

NO 16-2-10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) 

Plaintiff, ) 
) 

~ ) 
) 

FUN-TASTIC RIDES CO., an Oregon ) 
corporation; MJDW A Y RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defend.ants. ) 

No. 16-2-10983-2 

DECLARATION OF RACHAEL E. 
GONZALEZ, MD 

I, RACHAEL E. GONZALEZ, MD declares as follows: 

1) My name is Rachael E Gonzalez. I am a physician currently residing at 8770 

Washington Blvd, Apt 408, Culver City, CA 90232. I relocated to California from Renton, 

Washington in September of 2016. I am a board certified family physician. I am over the age 

of 18 and have specific knowledge and recollection of the matters set out in the below 

paragraphs; 

2) During the period of April 2005 through Sept of 2016 my practice was known 

as Paradigm Family Medicine, and was located at 700 SW. 39th St., Suite 216, Renton, WA 

98057. 
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3) On or about Febrnary 1, 2015, I received a letter from attorney Melissa Carter, 

who I understand was then counsel for Jodi Brugh in connection with a claim for injury 

suffered by Ms. Brugh on a roller coaster ride at the Puyallup fair on September 16, 2013. 

Attached to this declaration is a copy of my response letter to Ms. Carter, the contents of 

which I affirm; 

4) Commencing in September, 2009, I began and continued as Ms. Brugh's 

primary care physician until she moved at some point following her accident at the Puyallup 

Fair. The focus of her primary care with my clinic was mainly on managing diabetes, a few 

episodes of abdominal discomfort and pain associated with carpal tunnel syndrome. I recall 

that Ms. Brugh was very compliant and consistent about managing her health and was 

proactive in her preventive health maintenance; and 

5) At no time prior to September 16, 2013 did Ms. Brugh ever report or complaint 

15 of symptoms involving: 

16 
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a. 
b. 
C. 

d. 
e. 
f. 
g. 
h. 

Headache 
Neck pain 
Difficulty with multitaskmg 
Difficulty with retaining infonnation 
Difficulty with word recall 
Executive function difficulties 
Vision difficulties 
Balance disturbance 

i. Dizziness 
]- Fatigue 

Not only did Ms. Brugh fail to report any concerns regarding the above symptoms, but 

J did not observe her to have any such symptoms. In fact, prior to September 16, 2013, Ms. 

Brugh had a very sharp wit and a benign sarcastic and quick sense of humor that I found 

refreshing. She was always a very pleasant patient that I enjoyed seeing and I always looked 
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fonvard to having intellectually stimulating conversations with her. Ms. Brugh was ·also open, 

honest and a reliable historian. It is my firm belief that if she was experiencing any of the 

symptoms listed above prior to September 16, 2013 I would have expected her to report them 

to me during a medical visit. 

6) At no time prior to September 16, 2013 was it ever necessary for me to refer 

7 
Ms. Brugh to any of the following specialists: 

8 
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a. 
b. 
C. 

dt 
e. 
f. 
g. 

7) 

Neurosurgeon 
Neurologist 
Neuropsychologist 
Cognitive rehabilitation therapist 
Vestibular therapist 
Vision specialist 
Vocational therapist 

During this time, the only referrals that I provided for Ms. Brugh included a 

podiatrist for a Morton's neuroma and an orthopedic smgeon for her carpal tunnel syndrome. 

8) Prior to September 16, 2013, Ms. Brugh was in counseling to assist her with 

managing her ADD, depression and anxiety. She seemed to have these areas well under 

control whenever I saw her. 1 have no knowledge of these conditions ever causing a limjtation 

In Ms. Brugh's ability to work at Boeing, or to participate in her activities of daily living prior 

to the rollercoaster incident. 

9) I do recall I saw Ms. Brugh on Sept 13· 2013 for constant bilateral ear pain, 

dizziness, fullness in her ears, hearing deficits and loss of balance. 1 again saw Ms. Brugh, 

after the September 16, 2013, incident on September 17, 20l3. My MA in the walk-in lab 

was concerned enough with Ms. Brugh's presentation that she pulled me out of my office to 

assess Ms. Bmgh's condition. Ms. Brugh was in fact bleeding from her ears. Ms, Brugh never 
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saw me for tympa:nic ruptures previously, but I was aware that she had a long-standing history 

of ear infections. Knowing this, I was mainly focused on assisting Ms. Brugh with her 

tympanic rupture, which seemed to be her chief complaint at that time. My assistant noted In 

the September 17, 2013 chart note that Ms. Brugh had an earache with an onset "three days 

ago" and that she also had "recent head trauma and roller coaster ride." I do recall specifically 

that Ms. Brugh's ear pain started three days prior to this encounter and that she struck her head 

while riding a rollercoaster on September 16, 2013, one day before this visit The reference to 

"head trauma and roller coaster tide" refers to just one event. Stated more clearly, the note 

should say that Ms. Brugh suffered a head trauma on a roller coaster ride the day before. I 

believe that Ms. Brugh's earache was unrelated to the head trauma and subdural hematoma 

that she suffered :from the September 16, 2013 rollercoaster ride_ 

10) Three weeks later, Ms. Brugh returned on October 7, 2013 to report that her 

head and neck pain had escalated to the point where it was severe and debilitating. Ms. Brugh 

is not a "complainer" and had never used "severe" to describe pain levels before. She was pale 

and was having trouble getting her words out during this visit. She could not eat or drive and 

was in obvious distress. I was immediately concerned and referred Ms. Brugh to a 

neurologist, Aaron Heide, MD, for an emergency consultation that day to assess her for a 

possible brain bleed. Shortly thereafter, Ms. Brugh was transported by ambulance to the 

Valley Medical Emergency Room for a subdural hematoma, and was then transferred to 

Harborview Medical Center to treat her subdural hematoma surgically on October 16, 2013. 

11) My October 7, 2013 note states that the onset of pain was "3 days ago," which 

refers to the date that Ms. Brugh's pain had escalated to the point of being unbearable. That 
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same note further states that Ms. Brugh had been having the pain since the rollcrcoaster ride 

on September 16, 2013. She did not suffer an intervening trauma after the rollercoaster event 

and before October 7, 2013. 

12) Responding to their counsel's question about the temporal onset of "severe" 

head pain following a trauma, it is certainly a common presentation for someone with a slow 

bleed like Ms. Brugh to present to their physician three weeks following the traumatic event. 

It is also common in the case of subdural hematomas that there is a gradual and progressive 

increase in pain before the patient reports the pain as "severe" and before she becomes aware 

that something is very wrong. It would be en-oneous for someone to say that Ms. Brugh's 

subdural hematorna was not related to the trauma of September 16, 2013, simply because Ms. 

Brugh's head pain took three weeks to become unbearable and severe to the point where she 

had to return to my office. 

13) My diagnoses for Ms. Brugh include: 

1. Severe traumatic brain injury, with sequelae to include vestibular disorder, 
visual disturbance, speech disorder, cognitive disorder, chronic fatigue and 
adjustment disorder 
2. Subdural hematoma post head injury 
3. Post-traumatic headache 

Each of the foregoing are directly related to the head trauma Ms. Brugh suffered from the 

rollercoaster ride of September 16, 2013, more probably than not. 

14) I initially gave Ms. Brugh a Toradol injection for her extreme pain and refened 

her for an emergency neurology consultation. After her brain surgery at Harborview Medical 

Center, I saw Ms. Brugh in follow up and referred her to neurologist Sylvia Lucas, MD at the 

University of Washington to co-manage her recovery, which included cognitive therapy, 
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speech therapy, fatigue and return to work challenges. She was also being monitored by her 

neurosurgical team with Harborview Medical Center. I will defer to Ms. Brugh's specialists to 

discuss her ongoing needs and prognosis related to her severe traumatic brain injury. 

15) It was absolutely reasonable and necessary for Ms. Brugh to take time away 

from 11er job as a procurement agent with Boeing as she recovered from her traumatic brain 

injury and surgery. I do not believe that she is currently capable of that work on a full-time 

basis. Ms. Brugh continues to struggle with word finding, fatigue and memory. Her once 

razor sharp wit and unique humor are still gone. As of last time I saw her she was working 

very bard to recover from her injuries, but still had a long road allead of her. 

I 6) I found Ms. Brugh to be very motivated to heal from her injuries. I never 

detected any issues of secondary gain or malingering. 

15 I CERTIFY UNDER THE PENALTY OF PERJURY UNDER THE LAWS OF THE 

16 STATE OF Vl ASHINGTON TI-IAT THE FOREGOING IS TRUE AND CORRECT. 
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DATED this 2.5111 day of August, 2017. 
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221 NORTH WALL STilEET, SUITE 210 

SPOKANE, WASHINGTON 99201 
PHONE (509) 624-8988; FAX: (509) 474--0358 
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SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

FUN-TASTIC RIDES CO., an Oregon ) 
corporation; MIDWAY RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defendants. ) 

ST ATE OF WASHING TON 

County of Spokane 

) 
)ss 
) 

No. 16-2-10983-2 

AFFIDAVIT OF ANGELA D. 
LUNDEN RE: GR 17 

ANGELA D. LUNDEN, being first duly sworn upon oath deposes and says: 

I have reviewed the Declaration of Rachel E. Gonzalez and determined it consists of nine (9) 

pages. The first five (5) being the Declaration, the next one (1) being the signature which is complete 

II 

II 

II 

II 

II 

AFFIDAVIT OF ANGELA D. LUNDEN RE: GR -17 - I 
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KSB LITIGATION, P.S. 

221 NORTH WALL STREET, SUITE 210 

SPOKANE, WASHINGTON 99201 

PHONE (509) 624-8988; FAX: (509) 474-0358 
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SUBCRIBED AND SWORN TO BEFORE ME thisdlday of August 2017. 

~~,. 1~·-
~J_j~l--'-"'J_--'------"'5~--
Notary Public in and or the State of \ 
Washington, residing in Spokan<:.:..i:;.,,,-v- "'-· '"t"2:) 
My Conm1ission expires:~ / 2-'Q:J-.-/ 

AFFIDAVIT OF ANGELA D. LUNDEN RE: GR -17 - 2 
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KSB UT!GAT/ON, P.S. 

221 NORTH WALL STREET, SUITE 210 

SPOKANE, WASHINGTON 99201 

PHONE (509) 624-8988; FAX: (509) 474-0358 
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E-F LED 
IN COUNTY C £Rl<"S OFFICE 

PIERCE COUNT , WASHINGTON 

August 29 017 8:30 AM 

KEVIN STOCK 
COUNT CLERK 

NO: 16- -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) No. 16-2-10983-2 

Plaintiff, ) 
) DECLARATION OF COUNSEL RE: 

v. ) PLAINTIFF'S RESPONSE TO 
) DEFENDANTS' MOTION FOR 

FUN-TASTIC RIDES CO., an Oregon ) SUMMARY JUDGMENT 
corporation; MIDWAY RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defendants. ) 

I, WILIAM C. SCHROEDER declare as follows: 

I. I am over the age of 18, am competent to testify to the matters contained 

herein, and the matters contained herein are based upon personal knowledge. I am counsel for 

the Plaintiff in the above-captioned matter. 

2. Attached hereto as Exhibit A is a true and correct copy of the relevant portions 

22 of the Deposition of Jodi Brugh taken on June 15, 2017. 

23 

24 

25 

26 

27 

28 

DECLARATION OF COUNSEL RE: PLAINTJFF'S 
RESPONSE TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - I 
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KSB LJTIGATION. P.S. 

221 NORTH WALL STREET, SUITE 210 

SPOKANE, WASHINGTON 99201 

PHONE (509) 624-8988; FAX: (509) 474-0358 
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I CERTIFY UNDER THE PENALTY OF PERJURY UNDER THE LAWS OF THE 

STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

DATED this~ 

DECLARATION OF COUNSEL RE: PLAINTIFF'S 
RESPONSE TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT- 2 
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KSB ll11GA710N, P.S. 

221 NORTH WALL STREET, SUITE 210 

SPOKANE, WASHINGTON 99201 

PHONE (509) 624-8988; FAX: (509) 474-0358 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ~ay of August, 2017, I caused to be served a 
trne and correct copy of the foregoing document to the following: 

X 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FAX TRANSMISSION 
ELECTRONIC MAIL 

DECLARATION OF COUNSEL RE: PLAINTIFF'S 
RESPONSE TO DEFENDANTS' MOTION FOR 
SUMMARY ruDGMENT - 3 

97 

Patricia K. Buchanan 
Tamila N. Stearns 
PATTERSON BUCHANAN FOBES & 
LEITCH, INC., P.S. 
21 I 2 Third Avenue, Suite 500 
Seattle, WA 98121 

Attorneys for Defendant Fun-Tastic Rides 
And Midway Rides LLC 

KSB LITIGATION, P.S. 

221 NORTH WALL STREET, SUITE210 

SPOKANE, WASHlNGTON 99201 

PHONE (509) 624-8988; PAX: (509) 474-0358 
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JODI BRUGH; June 15, 2017 

SUPERIOR COURT OF WASHINGTON, PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff (s), 

vs. 

FUN-TASTIC RIDES CO., an 
Oregon corporation; MIDWAY 
RIDES LLC, a Washington 
limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendant(s) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

16-2-10983-2 

Videotaped Deposition Upon Oral Examination of 

JODI BRUGH 

10:10 a.m. 

June 15, 2017 

2112 Third Avenue, Suite 300 

Seattle, Washington 

REPORTED BY: Mindi L. Pettit, RPR, CCR #2519 

1 •••· ". 206 622 6875 I 800 831 6973 

!\_'-/;, '_,(_l_ ... _J __ ,._/. production@yomrcporting.com 
_::\- www.yomreporting.-com 
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Page 98 Page 100 
that's the same tfo"te pcricxi. So yes. 

Q. And rrov.ing forward to page 3 of the documf'_.nt. 

Th~re I s a sectior. assesstlY'.....nt/plan. Do you see that? 

A. Yes, 

Q. There is a diagnosis of mlaise and Eatig.:e 

and a statement, 11 The patient ap1,"'€ars to be coopletely 

overv.11elrred with what may be work-related stress." Do 

you recall that? 

A. As I said before, I didn't -- I don't remember 

10 the diagnosis. Apparently that was a partial 

11 diagnosis. 

:o 

know tf"',at J would have been tal<ing Ritalin. 

Q. 1XJ you know whether - -

A. And --

Q. you were taking a narcolic painkiller at 

that time? 

A. No, I was not. 

Q. Do you kl1ow whether Y•'.J were taking gab..-=-ipenUn 

at that tirre? 

A. Yes, I was. 

Q. Were you takir..,g an antianxiety rnedicatior. at 

11 that tin'.€? 

12 Q. Do you rell'IOmber feeling con-plctely overwhr.lrral 12 A. I was taking Zoloft. 

13 because of work-related stress during the early months 

11 of 2010? 

15 A. I don 1 L remember specifically what work i,,.as 

16 Jil:e in 2010 specifically. 

17 Q. Do you remember being cmpletely overwhelmed 

18 by work-related stress at any till'e? 

A. Yeah. At times, things . . Things can get 

20 very stressful. I remember being con-pletely 

21 ove.rwhelmed with work-related stress at times, yes. 

22 

23 

MR. PAR1''ER: Okay. Off the record. 

TI!E VIDEOGRAPHER: We are going off the 

24 record. The time is now 1:44 p.m. 

25 (Recess taken, 

13 Q. ls Zoloft an antiarn.:iety rredicaLion? 

11 A. I don 1 t know if it 1s an antidepressant or 

:s antianxiet.y. I -- 1 don't knov.•. I -- I honestly do 

25 not know exactly the difference before -- between an 

17 antidepressant and an antianxiety. 

)8 Q. Ix> you know whether you were taking an 

19 antidepressant during this period.? 

20 A. Again, I don't Jmow the difference betts•een 

21 antidepressant and antianxiety. I know that during 

22 this period, I was taking ZOloft. And I know that I 

23 was taking flellbutrin. 

24 Q. l!ere you taking anythlr.g - - any prescription 

25 rrcdication to help you sleep? 

-----------;,---;;-;;--t-~··--·----·-~---•-----------------· -------
Page 99 Page 101 

Th'E VIDECX,RI\PHER: We are back on the A. I -- at that tine, I took -- if I could not 

record. The time. is now 1: 48 p .m. 

Q. (By Mr. Parker) Ms. Brugh, you're still under 

oath. ro you understand that? 

/1. Yes. 

Q. I want to make suxe that I've received a full 

res:;x:inse regarding our last exhibit. Did you have 

additicr..al co.111~nts? 

1~. Not at this tirrc. 

10 Q. How s,ere you feeling physically during July, 

11 .l\ugu.st., and the first half of September 2013? 

12 IL I believe fine. l don I t rerre.mber ar:ything 

l3 specifically. 

10 

11 

12 

13 

fal: asleep at night, I would take -- 1 believe I was 

on Xanax at the t irne. 

Q. Do you knrn,., whether you were on trazcxione at 

the tim-2? 

A. I do not believe 1 was. I don 1 t know for 

s11.re. 

Q. Do you re,r..-:mber how you 'l:ere feeling that day 

as you got up and headed toward the fair? 

A. I -- I 1m -- I seemed to he feeling fine. 

Q. Who did you go to the fair with? 

A. Colleen ca,'1)::!ron. 

14 Q. Do you relf'8Tiber whether yo~ were treatiJlg with 14 

O. Where does Colleen Cameron live? 

A. Sp:,kru1e, Wash.ington. 

15 a chiropractor or physical therapist during that 

16 pe,·io:J? 

17 li.. I might have been going to a chiropractor. 

18 don't recall exactly. 

19 Q. This occurrence on the Rainier Rush roller 

20 coaste,: took place on Seplerrber 16, 2013; is that 

21 right" 

A. Yes. 22 

23 Q. Wr.-at pharmaccuticul prescriptio:1s were you 

24 takicg on that day? 

25 A. I can't tell you jusc off the top of my head. 

206 622 6875 I 800 831 6913 
production@yomrcporting.com 
www. yo m reporting.com 
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15 

16 

:7 

Q. Where were you living at this time? 

A. In Re-nton, Washington. 

Q. Was Colleen over on a visit? 

:a A. She cam~ over ~df.ically fo:c U1e fa.ir. 

19 brought he,c . 

20 

21 

22 

23 

24 

25 

Q. When did sh:: arrive'? 

A. We got here oa Sw:day, the 15th of 0-...:to~r. 

Q. i1eptember? 

A. Septe~r. Sorry. Yes. 

Q. And you i.-1cnt to the fair on the 16th? 

A. Yes. 
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Page 102 : Page I 04 
showed t:--W.t he was with the eslablishment there. And Q. And that. was c. Monday? 

A. Yes. 

Q. Whal time did you arrive at Lhe Puyallup Fair 

on Monday, SEptember 16, 2013? 

A. Arwr:-0 noon. 

Q. Did yo:J have a plan for wh:1.t yo'J were: going to 

do, or were y::u just --

A. We 12d planned on dofrg s011~ r.ide5 when we 

first got: there to kind of avoid the lines for ;ille.1 the 

10 kids got out of school. 

11 

12 

13 

11 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

)\. 

Q. 

A. 

Q. 

Rush? 

/1. 

Q. 

Rush? 

A. 

Q. 

Did yo"J go on rides? 

Yes. 

What was the first ride you i.,:ent on? 

'111e Rainier Rush. 

~/t',.at. time was tr.at? 

I wotld say approximately 12:30. 

Was there a line out in front of the Rainier 

A very short. one . 

Were there employee operators of the Rainier 

Yes. 

Did pu have any interaction with any 

24 operators of the Rainier Rush? 

25 A. Just ,:hen they told me whic:h Sl"..ilt to get in. 

Page J 03 

Q. D:"i.d they provide any verbal wantings regarding 

use of the ride? 

Ji.. :Not that I recall. 

Q. J:b yzyJ recall any signage in front of the ride 

that would include wan1.ings? 

A. 1 don't remember seeing signs at. the time. 

I I rr. sure they ;,:ere there. 

Q. J:b you know whether there were height or 

9 weight re.strictions in place for using the Rainier 

10 Rush> 

11 

12 

A. I 1..:elieve lbere was a height restriction. 

Q. Please describe everything you can rcrrember 

13 regarding the ride, including if you were in line 

10 

then he motioned to a certain area to stand until we 

got in the car. Gol in Lhe car, I can't reman...,"er if I 

got in first or if the boy who was sitting next to me 

got in first. Sat dm,m. Waited for everybody to get 

:in. 111ey -- we had to put a restraint down over our 

head - - over our shoulders. And I put the restraint 

do\fil. And they started the ride:. And we were going 

then we started on the track. 

MR. Pl\RKER: Before we get to the ride, 

11 counsel, we' re going to Tab 28. 

12 Q. !By Mr. Parker) I do have sane questions 

13 about your entry upon the ride. 

H 

15 

16 

(Deposition Exhiliit 9 was JMrked for 

identification.) 

Q. (By Mr. Parker) You've been handed what's 

l'/ marked 8xhibit 9. Please take a rro:nent to familiarize 

10 yocirself with Exhibit 9. 

19 

20 

21 

22 

A. Okay. 

Q. Have you seen this sign before? 

A. I don 1 t recall it. 

Q. Turning you rn the first bullet point on the 

23 ride, 11 You should not ride if you have 11 
~- do you see 

24 that? 

25 

10 

A. Yes. 

Page J 05 
Q. h'hat does it say beneath that? 

IL Heart co:-:dition, neck disorders, pregnancy, 

seizures, dizziness, m::>tion sickness, back disorder, or 

other physical ailmonts that may be ag,1ravated by the 

nntion of the ride. 

Q_ Puring the year 2013, did you have any of 

those syrrq:itoms? 

A. Yes. 

(). lf.o.ich S)'lll)tcms? 

A. I had a heart condition, and I had I didn't 

11 have any other -· jusl the hearl condition. 

12 Q. Had you had neck or back pain or treatnent for 

13 yom· neck and back d,.1ring the year 2013? 

14 bef:Jre, if yo'J received wan1ings when you boarded, what 14 A. Yes. 

15 happened on the ride. 15 Q. TI1e final clause provides that you should not 

16 A. Oh, ~-:hat I remember, l got in the line, walked 16 ride if you have other physical ailments which may be 

17 up to the ridt. 11iere was not very rrany people ;::here 17 aggravated by the rrotions of the ride. rt, you believe 

18 at the time. showed -- gave them - - I can't ren-~mber 18 you had any other physical ailmoms that could have 

19 if it was a 5fecial stairp that I had on ITl}' hand er had 

20 to give them a special ticket for the ride. And then 

21 the\' -- I l::elieve tr.ey asked if I -- if 1 was -- if I 

22 was by myseif. And I said yes. 

19 been aggravated by the ride? 

20 A. No. 

21 Q. Before you rode the Rainier Ru.sh in September 

22 2013, did you have chronic ear problems? 

23 

24 

Q. Wtei~ you say 11 Lbey asked, 11 who -~ who is that? 23 MR. BRCXJ.•l: Object to the form. 

A. Tne ride - - 1 1 m assuming he I s a ride operator. 2'i 

25 \\1Joever I gave che ticket to. He had a. shirt on th.at 

206 622 ssis I soo B31 6973 
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25 

l\. I --

MR. BRCTN: You can answer. 
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time. 

Page )06 

A. I have -- 1 have ear infections from time: to 

Q. (By Mr. Parker) f\oving do,m to the third 

bullet roint, "You should not ride if" -- will you read 

5 the clause that sits be.neath tbat bullet point? 

6 A. "You are W1der the influence of drugs, 

7 alcohoJ, or prescription medication. 11 

Q Had yoll taken any recreational drugs that dily? 

A. No. 

Q. Had you consumed any alcohol? 

A. No. 

10 

11 

10 

11 

12 Q. Had you taken any prescr:.pt.ion medication that 12 

was taken. This is a - - this is a Cinema Scope 

production. 

Q. (By Mr. Parker) 11.Lrning back to the 

exhibit 

106 .. 109 

Page 108 

MR. BRCXl"1: And I don't mean to slow you 

do,m. Just thought I'd put that on tJ1e record. 

Q. (JJy Mr. Parker) -- that itemizes your 

prescriptions -- I forgot the number. 

A. 4. 

Q. \1%,t nu:nber is that? 

A. 4. 

Q. Turning your attention back to Exhibit 4 . 

13 <lily? 

14 

13 According - -

A. Yes. 

15 Q. Had you taken Ritalin that day? 

14 

15 

r~,. 
fl'<. 

BROCM, Tab 16, is tlcat? 

PARKER: Tab 18. 

16 A. l believe so. I -- I will answer that I don't 16 !Ill. BROU,l; 18. 

D kno't.' just be.cause tr.ere are times Ir 11 leave the house 17 Q. (By Mr. Parker} You d:.d have an active 

18 with -- l'i1ithout -- without renl'2mbering to take it. But 18 prescription for gabapentin during this per:od. Is 

19 -- normally, yes, I would have. 

20 

21 

22 not. 

23 

24 

25 

Q. Had you taken gabapentin that dily? 

A. Again, sar:-e answer. I -- actually, no, I had 

Q. Had you taken Zoloft that <lily? 

A. Agaio, that -- I believe I had. 

Q. Had you taken 11ellbutrin that dily? 

19 that right? 

20 A. Yes. J just do not take it in the rrorning. 

21 Q. Did you have a.'1 active prescription for Xanax 

27. at that time? 

23 A. Yes. 

24 Q. Did ya.i have a...'1 active prescription for 

25 Synthroid at tJiat time? 

-------- --------------- ---··-····---------------- ---~----,-! Page I 07 Page I 09 

fi.. Again, J believe J had. 

Q. Had you taken Xanax that day? 

A. No. 

O. Had you taken any ot.ber prescription 

5 medications that day? 

A. Possibly. I do not recall the pres -

roedications -- all the medications 1 was on at that 

tirrr;. 

~R. BRCG1: cour:sel, I d()n 1 t expect you 

10 to have to put this on the record, but l - - I don I t 

11 kno·.,; the date this was taken. I 1m not necessarily 

12 doubting it was there, b:.ic I think it would be helpful 

13 if -- this exhibit, which is what? 8? 

14 

15 

'.IllE WI1NESS: 9. 

MR. BROCM, It was 9 -- page 1 of 9. 

10 

11 

12 

13 

Ji.. It appears so. 

Q. Did you have a'1 active prescription for 

Ritalin at tl-Bt tirre? 

A. Yes. 

Q. Did you have an active prescription for 

Lopressor to treat svr at that time? 

A. No. 

Q. 'l'he record shm~•s the svr prescription began in 

2013. Is tr.at right' 

A. For verapamil, yes. 

Q. Is that a drug used to treat SVI'' 

A. Yes. 

Q. I am looking l:elow that, if you cun see on 

14 page 3 of Exhibit 4, an svr in the left column? 

lS A. Yes. And it says 2013. It was .started when l 

16 j•-1st am going to place on the reco::d a reservation that 16 was in the l:ospital after surge1y. 
17 it h.asn 1 t bee:i identified as to date it was taken. 17 Q. Were you taking Niaspan for cholesterol at 

18 MK.. PA.~: I :1ad seen a photograph 18 that time? 

19 of -- of the plaintiff in front of this sign. And t),at 19 A. Yes. 

20 will ~-

21 11lE W:111,JESS, T:iat --

20 M,i.. BROCM, Still talking abouL the dale 

21 of the accident? 

22 MR. Pl,RJ(ER, -- be entered as an exhibit 22 MR. P/c'U<ER: Yes. 

23 at some time or other. 

24 MR. BRCO.'l: l den' t doubL that that 

25 prubably is true. I 'rn just ,.,;ondering w:len this photo 
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23 

24 

A. Yes. 

Q. (By Mr. Parker) Were you takir:g Crestcr at 

25 that time? 
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A. Yes. 

Q. 1 am seeing another line iter.i for S\11' and 

ar.othcr prescription for vcrapamil - -

A. Verapamil. 

Q. -- fro:n 2011 to 20l3i is that right? 

A. Yes, They -- I was on verapamil until just 

after my -- just ofter the accidPJ1t -- after the 

surge1y. They switched ,re from verapamil to the 

\!R13t 1 s it called? Verapamil . I'm missing it 

10 here. 1ney switched rr.e from the verapamil to the 

11 Lopressor after I -- after I got out of the hospital. 

12 111ey used the Lvpressor when I was in the 

13 hospital, after my surgery. And that's - - and then 

14 after -- after I got out of the hospital, I had to see 

15 my regular cardiolcgisL, and he actually increased the 

lG Lopressor and -- and kept me off the vei-apamil. Or ··-

17 he -- no, he reduced -- I 1m sorry. He did reduce the 

18 arrount of verapami 1 and increased the Lop:ressor. So 

19 they had rre on both right after I got out of the 

2 0 hospital. 

21 Q. It's correct that you had an active 

22 prescription for gabapentin during this timei is th~t 

23 right? 

24 'P.. Yes. 

25 Q. And what time of day would you take gabapentin 

and in what d~se? 

A. At lunchtime. approxiniately -- lunchtirre, 300 

milligrams. Bedtime, 1,200 milligrams. 

Q. Were you on any other painkillers during that 

s period? 

A. I wasn I t on any pai1Udllers. I was prescribed 

7 a pa.inkiller in September -- just -- just a rratter of 

days afterward, I believe. Because on the 19th of 

Septembcr 20ll, J had a ganglirn, cyst rerroved from the 

10 back of ITTf ,,rist. 

11 

12 

13 

{Deposition Exhibit 10 was nurked for 

identification. I 

Q. (By Mr. Parker) You've been handed whac'n 

I 10 .. 113 

Page 112 
MR. PARKER, Yeah. 

MR. BRCG1, l111ere we ,,ere. Okay. Tnank 

you. 

A. Okay. 

Q. {By Mr. Parker) Have you seen this sign 

t 6 before? 

A. J don't believe so. There was one t.hat may 

have been similar at the time I rode it, but 1 don I t 

recall this specific one. 

10 Q. Do you contend that this sign was not on 

11 ci.isplay on the date that you rode the Rainier Rush? 

12 

13 

14 

A. No. 

MR. BROOM, Object to the form. 

Q. (By Mr. Parker) Please read the warning 

15 1>,:ithin the green box on the sign. 

16 A. TI1is is a high speed thrill ride. Yoe, must 

17 have the ph\'Sical ability and strength to nBintain the 

18 required passenger fX)siUon. There will -- ~here 1,,;ill 

19 be forces front, back, and side to side. Sit upright 

20 w.) th your back against the back of the seat, Keep 

I
. 21 

22 

I 23 

; 24 
I 
! 25 

yours legs in front of you and hold on. Riders whose 

size does not allov; use of safety device my not ride. 

Keep hands, all i:xxly parts in car at all times. Reoove 

all loose articles, hats, glasses, el cetera. No gum 

or candy, 

Page I 13 
(Deposition Exhibit 11 was marked for 

.identification.) 

0. (By Mr. Parker) You' vc been haioded 

Exhibit lJ . Please take a m::ment to familiarize 

yourself with Exhibit 11. 

A. Okay. 

Q. What does Rxhibit 11 depict' 

A. A car - - arirusement ride car, 

Q. D:>es Exhibit 11 depict the Rainier Rush roiler 

) O coaster? 

11 A. I can 1 t - - I ca11 1 L verify or deny that £ran 

12 this p:.cturc. 

iJ Q. Do you contend that Exhibit 11 does not depict 

14 marked Exhibit 10. Please take a m.::xnent to familiarize 14 the Rainier Rush roller coaster? 

15 yourself with Exhibit 10. 

16 TilE WITNESS: ll'hich tab is that for 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Dave? 

l✓.R. BRC(N, No, I 1ve got 

TI!E WI1NESS, Oh, okay. 

l✓.R. BRrol, Excuse roe. 

'11lE lff!NtSS , Yeah. 

MR. BRCOM: And -- yeah, 

is the tab again? 

MR, PAR](}:,, 

V1R. BROO~!: 
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Oh, same? 

it. 

Exhibit 10? 

thanks. Wnat 
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15 

16 

l\. No. 

MR. BROCM, Object to the form. 

17 Q. (By Mr. Parker) Is there a date postea on the 

18 lx>ttorn right of Exl1ibit. 11? 

19 A. It says September 10th, 2013. 

20 Q. Please describe \<Jbat lhe Rainier R'Jsh roller 

21 coaster cars looked like. 

22 A. There I s four seats in a car. I 1m -- this may 

23 b2 it. Like I said, I -- 1 can 1 t, froo1 the pic.t:1n:: 

24 itself, tell you --

25 Q. Please describe what you rerre'nber about the 
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appearance of the Rainier Rush roller coaster 

P.. There were cars :hat were four people. Tney 

had the harnesses tr'.al come over the top, over your 

shoulders. A.id they were tall enough that your head 

was - - the seat was tall enoug}1 Lhat your head i,.;as 

approxirrately, you know, just below the Lop of the 

seat. Like I said, this could be it. I just can 1t 

tell you exactly tran this picture. 

MR. BROCN, Excuse me. If J can just 

10 ask on voir dire, are -- the ccrrrrents you just made, 

11 are you referring to Exhibit 11 whm you say "this may 

12 be it:"? 

13 

14 

1llE WI'JNESS, Yes. Yes. 

MR. BROO\l: Because he 1 ::.; asking you 

15 to -- excuse rre, Counsel -- but your o,,.,n recollection, 

16 as 1 m1.derstand, as well. But if she -- she I s allowed 

17 to refer to that exhibit and nuke assLnrptions, that 1s 

18 fine, but -- s11iltever. Just recall wllilt the question 

19 is. 

20 1llE WI!WESS: Yeah. I just -- yeal1, a 

21 car with fow: -- four seats in it. Therets two in 

22 front, two in the back, Tnere I s restraints that cane 

23 over the shoulders. lmO 

114.117 
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A. It was -- it was a bu1npy ride. It 1s a -- you 

kno·..,, b.igh speed. 'lhere were parts that you went 

upside down. There -- you lrnow, parts around corners. 

Towards the end of the ride., a.rout one of the last 

con:ern we went around, the cars jerked kind of 

violently. And at that point is when I hit roth sides 

of my head against the restraints that came over my 

shoulders. 

And at. that point, I had grabbed on to the 

10 harness up by my head aixl I held myself as tight as I 

11 could so t.llilt I didn't rove at all . I -- I was nying 

12 not to let anything move. And -- and it was -- it was 

l3 like the last CUIVe right before the end because I 

14 remember being glad that it was over. And so right 

15 then, ·,e went into the end station xight after that. 

16 MR. BROCM, can we take a break, 

17 CoJnsel? 

18 MR. PMKER, Sure. 

19 'Illli VIDE03RAPllER, We are gofog off the 

20 record. The time is n()I.;! 2:17 p.m. This is the er.d of 

21 Disk No. in the continuing deposition. 

22 (Recess taken. I 

23 THE VIDE03RAPHER, We are back on the 

24 Q. (By Mr. Parker) Were you sitting in the front 24 record. The tin1e is nO',: 2:25 p.m. Th.is is the 

25 rc:M or the second row? 

10 

11 

Page I 15 
P.. If I remc-..mber correctly, t}1e second row. 

Q. Which seat in the second ra~,? 

A. I don 1 t recall specifically. 

Q. Was a hamess present on the Rainier Rush on 

Septerrber 16, 2013? 

A. Can you verify what you rrean by "harness. 11 

Q. A safety harness that would hold you in place 

in the seat similar to the one depicted in Exhibit 11. 

A. Yes. 

Q. Do you rcmewber ,;h,1t it looked like? 

J,.. It was a bar that came down over your 

12 shoulders, lead it had -- it had a shoulder -- I mean, 

13 it had a bar that went ir. front of you. 

14 Q. Did that bar lock into place? 

15 

16 

h. Yes. 

Q. Did it lock into place when you entered the 

17 fv'.linicr Ruch ride? 

18 

19 

A. Yes. 

Q. i:!i<l tJ1at bar have padding sinEar to tr.at 

20 ciep:ictcd in Exhibit 11? 

21 

22 

A. l believe so. 

Q. So you've bearded chc Rainier Rush and have 

23 beer: harnessed into place. What happens next? 

24 

25 

A. 111ey start the ride. 

Q. M1ar: do you re:nember ab:x.it the ride? 
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25 beginning of Disk No. in the continuing deposition of 

Page I J7 
Jodi Bnigh. 

Q. (By Mr. Parker) Ms. Brngh, you're still under 

oath. D.J you understand that? 

A. Yes. 

MR. PARKER: Will you please read the 

last question. 

(Reporter read back as requested.) 

Q. (By Mr. Par:..er) You testified that there was 

a rough turn toward the end of U1e ride that caused 

10 yo:rr head to contact the shoulder harness; ::.s that 

11 right? 

12 A. Yes. 

J 3 Q. Were there any other incidents before ::he ride 

14 came to an end? 

15 A. No. 

16 Q. Was that the only incident that cccun:ed 

J7 rlnring t-hP riflp? 

18 

19 

20 that. 

2:. 

A. Yeah. 

Q. ~las there -- when you say thac. -- well, strike 

How did you describe th.e:L turn that caused 

22 your head to contact the harness: 

23 

24 

A. I believe violent. 

Q. Okay. Was the violent turn pan of thr. normal 

25 operation of the ride? 
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A. I can't lell you that. I don't knov1. 

O. Dcd you notice anything about the ride that 

seemed unusual or that seerr.ed like it was not in 

working order? 

A. I can't teJl you what the working order is --

1 guess I can't SPf>.Bk to the mechanics 

of the ride. 

Q. Is that a no then? You did1 1 t see -- you 

didn't notice anything that appeared not to be in 

10 working order'? 

11 A. Not that I was aware of. 

12 O. Did you notice whether any parts of the ride 

13 seemc--<l to be unsteady or unstable or falling apart or 

14 ou: of order? 

15 

16 

A. Not that I noticed. 

Q. Do you have any reason to believe that your 

17 ride on the Rainier Rush did not play out in an 

18 ordinal)' fa~hion? 

MR. BROOM: 

l l 8 .. 121 
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v.·c 've referred to: 

1llE WI'.INFSS: Yeah. 

MR. BROC!1: Yeah, that's fine. I just 

want to make sure we know what we I re looking at. 

Q. (By M:r. Parker) Will you, using this pen 

right here, circle what you contend are wood blocks. 

Please circle eveiy weed block you see on this image, 

8 A. What appear to be c=d blocks to ne. I )mow 

in the p:1otos my friend took, there was several. Tnere 

10 secm.s to be concrete or wood on top of concrete on top 

11 of wood. I don't know. can't tell. 

12 Q. And may I see Lhe exhibit, please? Other than 

13 the wood blocks - -

14 MR. BROO:l: May I see that e,,J1ibit, 

15 please? Are you -- I 111 just look at it for a second, 

16 and I'll give it right back to her if you're going 

17 to 

18 

Oh. Excuse me. Thanks. 

Q. !By Mr. Parker) Other than che apparent ,xxxl 

19 A. Besides the violent jolt, hitting my head, no. 19 blocks, was there anything aOOut the Rainier Rush ride 

20 Q, When you say ''violent jolt," did -~ did you 

21 feel the cars CO.'l'te: oft the tracks or sare other 

22 possible n¥::cha11ical failure? 

23 A. I can't speak to what caused it. 

24 Q. Do yo'J know whether the ride wa.s shut down at 

25 any point during t:he 20D Puyallup Pair? 

Page 119 
_r,.. I know that there were ti!T€s that it was shut 

down, yes. 

Q.. When? 

J\. I don't know the specifics. There were -- it 

~:a.s shut down, I believe - - act.1Jally later thrlt. day. 

assumed tha;:: the cause was to rain, because it did rain 

7 that day. 

Q. Nas them anything else about the ride -

anything at all aOOut the ride tha:: was out of order or 

10 locked out of order to you? 

11 A. Nothing that looked out of order. At -- I 

12 d.idn 1 t notice at the tirre there -- later I -- when I 

13 sm>J the pictures, I d:i.d see it was sitting on wxd 

14 blocks, which seem,_"{] odd co me. 

15 Q. vn:at do you mean 11 it was sitting on ....,o:Jd 

16 blocks"? 

17 A. 'fi1e b:::,tto:n of the rid~ is sittir.g -- you can 

18 eve-11 r,ee it in this picture, if this is tJ1e s~ ride. 

19 'fr..ey 1 re sitting on \'K>C<len blocks. 

20 Iv'8 .. BR0)\1: Wnat are ":e referring to 

21 here? 

22 THE NI'INESS: T:.':.e supp.::>rts. 

23 MR. BRCOM: That's Tab 28, E'Xhibi~ 11? 

24 Is :hat what 

25 TI-IE WI'INESS : Yeah . 
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20 that appeared to be unusual that day? 

21 A. Not by appearance, r.o. 

22 Q. And ho-.-1 alxlut by operation? Was a.riything 

23 about the operation of the Rainier Rush unusual? 

21 A. The jerk, I assume, was not normal. I can't 

25 tell you for sure. I ro:le it t.hat o,;e time only. 

10 

Q. Did you hear co:mients from any othe:.· 

passengers regarding the ride? 

A. Not at that time 1 1~0. 

Page 121 

Q. Were ymu- interactions with the operators of 

the ride ordimry and as you would have expected? 

I\. Yeah. 

Q. fu you recall receiving a verbal wa.."1:1ing 

before the ride? 

A. I don't. 

O. no you recall receiving a verbal warn£ng once 

11 you were harnessed into the ride? 

12 A. I don 1 t recall. They tray have. I•·- I don't 

13 recall. 

14 O. l know it happened very q11ickly 1 so you might 

15 not have the clearest of !l'rerrories, but plea.st: describe 

16 for u.s everything you can recall about the finc,l jerk 

17 that caused yolll'.' ~ead to contact tl-:e ha.mess. 

18 A. I t.hOL'9ht. I just did. 

19 Q. Please desuibe what you re-call. about the 

20 final jerk that caused yo'Jr head to contact the 

21 harness. 

22 A. We were going arour1d a comer. And I believe 

23 it was cne of the last con1er or L•~;o o:n the dde. And 

24 suddenly the ca1-· jerked really violenUy, and I hit 

25 I believe i.t was the left side and then tlie right, 
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No, I don'L -- I think -- actually I think it 

was the right side and then the left, but I don't 

remember exactly. 

I just k:r10,..,, 1 hit both sides of my head, and 

as soon as that hapl)",.ned, I -- I don I t remember where 

rny hands were. J know they weren I t up in the air. 

don I t kno;\1 if they were l0v;e1: on r.he bar or where 

e.xactl y, but I re1rember that i brought TIT/ hands up and 

held the bar next to my head and tried to hold my head 

10 as still 

11 move. 

I tried to hold <TI)' head so it wouldn't 

12 And I noticed tr.at <TI)' hearing on the 

13 right~liand side was gone -- a lot less. I -- I 

11 couldn't hear hardly at all out the right side. And 

15 then - - and then we - - I think we just - - we rolled 

16 into the station right -- right shortly after that. 

122 .. 125 
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I -- if I wanted to go to the first aid st.atio:1. And J 

said that I lmew that there was ncthing they could do 

[or a bla,,..'Il eardrum short of putting -- giving me 

cotton to pul in it. So I said no. A:nd then we 

decided to go on sane Jess violent rides. 

Q. l~iat other rides did you ride that day? 

A. The -- what I think was called the Mighty 

8 Mouse roller coaster and the sky one that goes fro:-n one 

r..nd to the fair to the other. 1 don 1 t renanber any 

i0 others specifically. 

11 Q. Did you do any other fair activities tliat day? 

12 A. Yeah, we • - we went and looked at the 

13 booths -- the 41l booths, the -- went and looked at some 

11 or the stuff tlley were selling. lie bought a few 

15 thir.gs. We watched sane of the program.s they had going 

lE on. 

17 Q. rn-iat portion of your head came in contact with l'J lmd then that night, we l>i'ent - - that evening 

18 the harness? 

19 

20 

21 

22 

23 

24 

A. Tlle sides, 1 ike my - - where my ears are. 

Q. Your ear contacted the harness? 

A. Yeah. 

Q. Did 00th ears contact the harness? 

A. Yeah. 

Q. Did any other part of your head contact the 

25 harness? 

10 

11 

]2 

13 

14 

15 

Page I 23 
)1. I •· I don't know. 

Q, So the ride came to an end. You exited the 

ride? 

A. Yes. 

Q. Then what happened? 

A. I went to Colleen Cameron and told her rhat I 

hi.t my head on t!"le ride and that I couldn't hear o'.lt of 

my right ear. 

Q. What time was it when you cXited the ride? 

A. I c@'t tell you exactly. 

Q. Wba.t time was it \l.1hen ym1 e:1tered the ride? 

A. Approx.imately --

MR. BR00,1: J\sked and answered. 

A. Around 12:30. 

MR . BROC.N: Go ahead. 

18 about -- just before -- I think it was just al'O'J.t 5:00, 

19 my ear started hurting a little bit. So 't.'e decided to 

20 go to the Eirst aid station to see if they had possibly 

21 a -- ,'bat I ·- what ! said to be an otoscope, which I 

22 don 1 t Ima.,,, if that's the correct term for it:. I 

23 believed that the instrument to lo-.Jk into your ear was 

21 called an otoscope. 

25 So what I told my -- Colleen was, you know, 

Page J 25 
let I s go see if they have an otoscope and can, you 

lmow, verity for sure that H. is blo1.on and, you know, 

maybe if they have so:rething to put into - - put in it. 

And \l.'e walked into the first aid station. And 

I asked them -- we told them that I thought I had b)Ol,'1 

my earG.17..lm on the Rainier Rush. And we asked them if 

7 they had a otoscope to verify that. Ji.nd they said they 

didn't. 

They told me to go tc rrr-; doclor the next day 

10 or to go to urgent care. And at that point, we went 

11 arid had so.rething to drink before we \i.'ent to -- inlo 

12 the - - the areJla where Alabama was playing that night. 

13 Q. Is Alabama a band? 

]4 

15 

A. Yes. 

16 h. can 1 t -- I can 1 t tell you e:xact times. I -- 16 

Q. Did you purchase a ticket to that show? 

A. Yes 

2. 7 I did not have a phone or a1ything with me en the ride. 17 

18 I gave everything to Colleen. One oE these- says don I t 18 

19 have any loose items. So I gave everything to Colleen. 19 

20 I didn't have anything 1vith IT)(;. I can 1 t tell you. 

21 Q. (By Mr. Parker) So how were you feeling ,,·hen 

22 you exited the ride? 

20 

22 

23 

Q. Wnen did you purchase a ticket to that show? 

A. We purch..1sed tickets !U::lllths in advance. 

Q. What t.ime did the show start> 

A. l thjnk it was 6:00. l -- I <lon 1 t remember 

for sue. 

Q. What time did the show e..1d? 

A. I don 1 t Jr.new for S'Jre. I -- I'm assuming 8:00 23 

24 

25 

J:>.. I felt :ike 1 had jm:t had rr.y eardrum blovm. 

Q. V.1har. did you do next? 24 or 9,00. 

A. ~;e talked for a little bit. She was asking if 25 
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Q. Was .it reserved seating o;,.- general admission? 



JODI BRUGH; June 15, 2017 126 .. 129 
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A. Reserved seating. 

Q. And where were your seats? 

A. 'J1Jey were on the floor area. I don't remember 

the exact ro~, but I think about halfway back on the 

5 floor. 

10 

11 

12 

13 

Q. L'o you remember which side of the arena? 

IL They were kind of in the middle section. 

think maybe left of the middle. 

Q. \1110 drove to the fair thac day? 

A. I did. 

Q. Who drove har,, to -- fran the fair? 

A. I believe 1 did. 

Q. After the concert conclu:led at 8:00 or 9:00, 

14 did you do any other fair activities? 

15 

16 

17 

)8 

19 

20 fair. 

A. No. The -- the fair was closed by then. 

Q. So you left when the fair was closed? 

A. Yeah. 

Q. It was dosing dm•,'!l as you left? 

A_ YeaJ1. The concert i:: the last event of the 

10 

appointment to have the blood work done at sa.ne tirre, 

so 

MR. PARKER: We'll go to Tab 17. 

Please staple this exhibit. 

{i)2position Exhibit 12 was m3.rked for 

identification. I 

Q. (By Mr. Parker) You've been handed what's 

marked Exhibit 12. Please take a ""'1\eilt to familiarize 

yourself with Exhlbi t 12. 

A. Okay. 

:1 Q. Have yru familiarized yourself with 

12 !:xhibit 12? 

13 

14 

A. I've seen it a few tirres. 

Q. What is Exhibit 12? 

15 A. It is the, I guess, doctor's note from the 

16 date of Septerrber 17th, 2013, at 8:45 a.m. 

17 Q. All right. Under history of present illness, 

18 Section 1, states "earache11
; is that right? 

19 

20 

A. Yes. 

Q. And the onset is noted as three days a90. Is 

21 Q. You rode the Mighty Mouse roller coaster after 21 that right? 

22 the Rainier Rush; is that right? 

23 

24 

A. Yes. 

Q. Did you ride any other roller coasters after 

25 that? 

22 

23 

24 

25 

A. 'ill.at 1s what it states. 

Q. And what's the date of tltis record? 

A. As I stated, September 17th, 2013. 

Q. Did your earache beg:n on September 14, 2013? 

------~-.. ------r;sc m --- --~-------------------" 
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A. No. Not that I recall. I think there 1 s only 1 A. Not that I recall. 

10 

11 

one other roller coaster there - - the ...,'CT)Qen one, and 

we did not ride that one. 

Q. What did you do after leaving the ride -- or 

leaving lhe fair? 

A. Went home, J believe. 

Q. What did you do 1«hen you got horre? 

A. We probably sat up and talked for a ,ihile 

before we went lo bed. 

Q. What happened the next day? 

A. Next day, ,.,,.ben we got up, J had t.o go have 

12 bJCOO work drawn at my doctor's office, so we went to 

Q. Does th:is record provide that your earache 

came a.bout on Septf' ... 'nl)er 14, 2013? 

A. That I s what it appears. 

Q. Did you see Dr. lJOnzalez for this? 

A- Yes, I did. 

Q. Dr. Gonzalez is in the clinic that day? 

A. Yes, she was. 

Q. Did Dr. Gonzalez prescribe anything for the 

10 earache? 

11 A. She prescribed medication for the bleeding in 

12 my ears. 

13 nt)' doctor 1 s office. And while I was there, I asked the 13 Q. l'lhat medicatim is that? 

14 nurse if she was able to verify real quick that I had 

15 blcx-m my eardrum frcxn the ride at the -- at the fa:ir 

16 the night before. And so she actua)ly put roc.- on the 

17 scb~dule and put me in an exam tCY..;,t\L Ar,d I saw the 

18 doctor. 

19 

20 

21 

22 

Q. Was this a scheduled doctor visit? 

A. No. 

Q. llhat was the purpose of the blo:>d wor):? 

A. It -- I believe it -...ras my diabetes checkup 

23 blooJ ,ork. 

24 

25 

Q. So Lhe blood work was scheduled? 

Ji.. I just had to qo in bsfore my diabetP..s 
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14 

15 

16 

/1, It was actually an eyedrop. 

Q. Docs this record mention blf:ed:ing in the ears? 

A. No. I'm sorry. It sayf; that the right 

J7 eardru'1 1vas perforated. 

18 Q. On page 242, based on tl1e bottom right Bates 

19 numbering -- let me kno•,1.• whf>..n you"ve arrived there. 

20 

21 

22 

23 

A. Bottc,n right Bales --

Q. 3ach page has a number -

A. Oh, okay. Yes. 242. Yes. 

Q. Unde.r assessment/plan tm,ard the tcp of the 

24 page, it provides that: "'!'°ne patient ·~:ill avoid lcud 

7.S noises, in ear buds and will keep l:er ears dry. l did 
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PIERCE COUNTY, ASHINGTON 

Honorable Kathryn J. Nelson 
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SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 
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FUN-T AS TIC RIDES CO., an Oregon 
coqJoration; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 
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DEFENDANTS fUN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
REPLY IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

I. RES IPSA LOQUITUR DOES NOT APPLY TO THIS CASE 

Plaintiff's reliance on res ipsa loquitur is an admission that there is no evidence of 

negligence. For that reason, this motion should be granted. Res ipsa loquitur means "the thing 

speaks for itself." The doctrine is "ordinarily sparingly applied, 'in peculiar and exceptional 

cases, and only where the facts and the demands of justice make its application essential."' Curtis 

v. Lein, 169 Wn.2d, 884, 889, 239 P.2d 1078(2010). A common example is a piano falling from 

the sky onto a sidewalk. That does not ordinarily happen in the absence of negligence. A falling 

piano speaks for itself. 

Res ipsa loquitur docs not apply to this case. The doctrine asks whether the accident or 

occurrence that caused plaintiffs injury would not ordinarily happen in the absence of 
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MOTION FOR SUMMARY JUDGMENT- l 
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negligence. Id at 891 (emphasis supplied). Ms. Brugh asserts that her alleged injury would not 

ordinarily have occurred in the absence of negligence. She has misapplied the doctrine. The 

doctrine focuses on the act or occurrence because the injury-causing instrument is in the exclusive 

control of the defendant. When the instrument is in the exclusive control of the defendant, it is 

not accessible to the plaintiff. Thal circumstance is the basis for excusing a lack of evidence 

regarding negligence. For example, the Curtis plaintiff was injured when a wood plank on a 

dock gave way. The dock was later destroyed. The plaintiff never had access to inspect the dock 

before it was destroyed. She could not investigate its condition. The destruction of the dock 

deprived plaintiff of the opportunity to gather evidence regarding negligence. Res ipsa loquitur 

was applied for those two reasons (1) a wooden plank on a dock does not ordinarily give way 

without negligence, and (2) plaintiff never had access to inspect the dock to determine its 

condition. 

Neither of those factors are present in this case. As to (1), Plaintiff has incorrectly focused 

on her alleged injury and claims it would not ordinarily have occurred without negligence. Proper 

application of the doctrine requires focus on the act or occurrence, not the injury. As to (2), 

Plaintiff had an opportunity to inspect and investigate the roller-coaster. She has chosen not to 

do so. 

Plaintiff claims she was injured when the roller-coaster took a left turn. Regardless of 

how she characterizes the turn ("violent" or "jolting"), the roller-coaster ran exactly as it was 

designed to run. Plaintiff has no evidence to the contrary. For support Plaintiff bas cited to a 

1940 case out of Florida that involved a roller-coaster injury. That case differs from our case 

because Ms. Brugh was not thrown from the coaster, and there is no evidence to support her 

allegation that the ride did not operate as it should have operated. See Coaster Amusement Co. 

v. Smith, 141 Fla. 845, 194 So. 336 (1940). The question under res ipsa is whether, in the 

absence of negligence, the roller-coaster would not ordinarily have followed the tracks and turned 

left. Of course, the answer is yes. There is nothing out of the ordinary about the Plaintiff's ride 
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on the Rainier Rush. The roller-coaster operated the same way the week before when it was 

inspected and permitted by the State of Washington. It has run the same way each and every day 

since that time. 

Another example of proper application of res ipsa involved a scaffolding on the side of a 

building that collapsed while a painter was standing on it, causing injury. Penson v. Inland 

Empire Paper Co., 73 Wash. 338, 132 P. 39 (1913). The question in that case was whether, in 

the absence of negligence, a scaffolding would ordinarily collapse. The focus was on the act or 

occurrence, not that painter's injury. Because the scaffolding had been destroyed the plaintiff 

did not have access to same and could not inspect or investigate whether negligence caused or 

contributed to the collapse. For that reason, the court dete1111ined that res ipsa applied. 

Res ipsa loquitur docs not apply to this case because nothing about the operation of the 

Rainier Rush on the day the Plaintiff rode it suggests anything out of the ordinary operation of 

the ride occurred, let alone negligence. Additionally, the roller-coaster is accessible to Plaintiff 

for inspection. She has chosen not to hire an expert to investigate and submit a declaration 

regarding the same. 1 

A verdict cannot be founded on mere theory or speculation. lvfarshall v. Bally 's Pacwest, 

Inc., 94 Wn. App. 372, 379, 972 P.2d 4 75 (1999) (ruling that plaintiffs vague allegations and 

speculative theories of how the accident occurred and speculation that a defect in the machine 

caused the accident were insufficient to support claim of negligence). The mere occurrence of 

1 The only declaration submitted by the Plaintiff is from one of her medical providers. This declaration is irrelevant 
to the issue of breach. Furthermore, the declaration is invalid because Dr. Gonzalez does not have personal 
knowledge and relies on i1rndmissible hearsay evidence, in contravention of CR 56(e). For instance, Dr. Gonzalez 
did not witness the Plaintiff suffering a head trauma and is devoid of personal knowledge about whether or not there 
was any impact, let alone trauma after the Rainier Rush ride and before October 7, 2013 as she was not a witness to 
any such events. Dr. Gonzalez moved to California in September of2016, so she does not have personal knowledge 
about whether or not the Plaintiff continues to suffer any symptoms related to the alleged incident. She is a Family 
Medicine Practitioner rather than a neurologist or neurosurgeon and the Plaintiff has not established that she is 
qualified to opine on head trauma or its severity or whether or not the Plaintiff is able to work fi.1!] time. It is also 
notable that plaintiff has received treatment from over 15 medical professionals in the State of Washington since the 
elate ofloss, yet relics upon a doctor from California. 
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an accident and an injury does not necessarily lead to an inference of negligence. Id. at 377. For 

that matter, there is no evidence in this case of an accident. 

In the instant case the Plaintiff merely speculates that her medical condition, subdural 

hematoma, ·was clue to the ride on the Rainier Rush a month prior to the discovery of the 

condition. A claim of liability resting only on a speculative theory will not survive summary 

judgment. Marshall, 94 Wn. App. At 381. The Plaintiff has not provided any evidence to support 

her claims besides speculative theories; thus, her claims should be dismissed. 

II. A ROLLER-COASTER IS NOT ABNORMALLY DANGEROUS 

Plaintiff contends that a roller-coaster is an abnormally dangerous activity such that strict 

liability should be imposed. Plaintiff has not cited any roller-coaster or amusement ride cases in 

support of this claim. Nor could the undersigned uncover a single case that even found a question 

of fact regarding whether a roller-coaster is abnormally dangerous. 

The case cited by the Plaintiff involves a fireworks display at which an aerial shell went 

astray and exploded near the plaintiffs. Klein v. Pyrodyne (:orp., 117 Wn.2cl 1, 810 P.2d 917 

(1991 ). Because all of the evidence exploded, there was no means of proving the cause of the 

misfire. Id. at 4. The imposition of strict liability for fireworks displays was suppo11ed by the 

problem of proof resulting from destruction of evidence as to what caused the misfire of shells. 

Id. at 11. The disasters caused by those who engage in abnormally dangerous or extra-hazardous 

activities, such as explosions of dynamite, large quantities of gasoline, or other explosives, 

frequently destroy all evidence of what occurred, other than that the activity was being carried 

on. Id. 

The Klein case also notes that no other jurisdiction has adopted a common law rule of 

strict liability for fireworks displays. Id. at 19. 
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Washington has adopted Section 520 of the Restatement (Second) of Torts regarding 

abnormally dangerous activities. Under that section the following factors are considered. 

(a) existence of a high degree of risk of some ham1 to the person, 

land or chattels of others; 

(b) likelihood that the harm that results from it will be great; 

( c) inability to eliminate the risk by the exercise of reasonable care; 

(d) extent to which the activity is not a matter of common usage; 

(e) inappropriateness of the activity to the place where it is carried 

on;and 

(f) extent to which its value to the community is outweighed by its 

dangerous attributes. 

This doctrine evolved from the holding in Rylands v. Fletcher, 159 Eng.Rep 737 (1865) 

in which the defendant's reservoir flooded plaintiff's mine shafts. That court held that a defendant 

will be liable when "he damages another by a thing or activity unduly dangerous and inappropriat 

to the area where it is maintained, in the light of the character of that place and its surroundings.' 

At 547-48. 

(a) Existence of a high degree of risk of some harm to the person, land or chattels of 

others. 

There is no evidence in support of this factor. Plaintiff has not presented the Court with 

any reports of injury on this roller-coaster, or any other. Nor has Plaintiff cited a single case, from 

any jurisdiction, where a court determined that roller-coasters are abnormally dangerous. 

(b) Likelihood that the harm that results from it vvill be great. 

This factor is also unsupported except for Plaintiff's statement that "the likelihood is grea 

that injury could result in the event of anyone's negligence." Plaint(ff's Response, 17:24-25. 
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Plaintiff has added an element of negligence to this factor, which takes it out of the realm of strict 

liability and is tantamount to an admission that Plaintiff cannot make a showing as to (b). 

(c) Inability to eliminate risk by the exercise of reasonable care. 

This factor is not addressed in Plaintiffs response. 

(d) Extent to which the activity is not a matter of common usage. 

Section 520 of the Restatement provides that "the essential question is whether the risk 

created is so unusual, either because of its magnitude or because of the circumstances smrnundin 

it, as to justify the imposition of strict liability." Roller-coasters are not so unusual as to justif:, 

the imposition of strict liability. Washington courts have determined that detonating dynamite 

satisfies this factor in some cases. Foster v. Preston Mills Co., 44 Wash.2d 440, 268 P.2d 645 

(1954). But dynamite is much more difficult to control than a roller-coaster. Hs danger is belied 

by the restrictions on who can detonate dynamjte, when and where. Roller-coasters are very 

common compared to the detonation of dynamite. 

( e) Inappropriateness of the activity to the place where it is carried on 

This roller-coaster was operated at the Puyallup Fair - an appropriate place for operati01 

of the same. 

(f) Extent to which its value to the community is outweighed by its dangerous attributes. 

Plaintiff has not attempted to make a showing under this factor. 

IH. FUN-T ASTIC RID ES AND MIDWAY RIDES ARE NOT LIABLE TO 
PLAINTIFF UNDER THE PRODUCTS LIABILITY ACT 

Plaintifrs third basis of opposition to Fun-tastic Rides and Midway Rides' motion 

provides that the operator of a product will be liable for continuing to engage in a defective 

product's use. Whether that is true is irrelevant where there has been no showing of a defective 

product. In this case, Plaintiff has not presented any evidence that supports her claim that the 
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roller-coaster is defective. It follows necessarily that Fun-tastic Rides and Midway Rides cannot 

be liable for continuing to operate a defective product. 

Under traditional product liability theory, the plaintiff must establish a reasonable 

connection between the injury, the product causing the i1zjury, and the manufacturer of that 

product. Martin v. Abbott Laboratories, 102 Wn.2cl 581, 590, 689 P.2cl 368 (1984). In order to 

have a cause of action, the plaintiff must identify the particular manufacturer of the product that 

caused the injury. Id. The Plaintiff has not established any connection between the injury, the 

roller coaster, and the manufacturer. She cannot maintain a cause of action when she has not 

sought to identify the manufacturer of Rainier Rush. Instead Plaintiff filed a Confirmation of 

Joinder of Parties, Claims and Defenses attesting to the fact that all parties against whom the 

causes of action apply have been joined. Product liability theories do not apply to the Defendants 

and the Plaintiff cannot seek to recover from Defendants for any potential liability clue to a 

manufacturer or any other party that Plaintiff has not identified. 

Even if negligence and product liability theory are separate causes of action and neither 

preempts the other, the fact remains that neither applies to our case because Plaintiff has not 

proven negligence or that Defendants are manufacturers or product sellers of the Rainier Rush. 

Thus, Plaintiffs negligence and product liability claims should be dismissed. 

IV. CONCLUSION 

19 Plaintiff's reliance on res ipsa loquitur is an admission that there is no evidence of 

20 negligence. She asks the Court to deny Fun-tastic Rides and Midway Rides' motion because her 

21 head iqjury would not ordinarily have occurred without negligence. As discussed above that 

22 constitutes a misapplication of the doctrine. The question under res ipsa is whether the act or 

23 occurrence would ordinarily happen in the absence of negligence. In this case, there is no 

24 evidence that the Rainier Rush did not operate exactly as designed. It was inspected and 

25 
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permitted for safety by the State of Washington. For this reason, Plaintiff's invocation of res 

ipsa fails. 

Ms. Brugh relies on speculation that negligence must have occurred because she has no 

evidence of breach. Mere speculation is insufficient to overcome a summary judgment motion. 

Ms. Brugh is required to prove all elements of negligence. Plaintiff is unable to present evidence 

regarding an essential element of her claim. Fun-tastic Rides and Midway Rides' motion should 

be granted. 

DATED this 
5 

~lay of September, 2017. 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

·andum is under 12 pages, in 
'al Civil Rules. 

Patricia K. Buchanan, WSBA No. 19892 
Timothy T. Parker, WSBA No. 43674 
Tamila N. Stearns, WSBA No. 50000 
Attorneys for Defendants Fun-tastic Rides, Co. and 
Midway Rides 
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CERTIFICATE OF SERVICE 

5 -.fh 
I, Christopher Moore, hereby declare that on this _____ day of September, 2017, I caused 

to be delivered via the niethod listed below the document to which this Certificate of Service is 
attached (plus any exhibits and/or attachments) to the following: 

ATTORNEY NAME & ADDRESS 
Mr. William J. Schroeder 
Ms. Anne Schroeder 
Mr. David Broom 
KSB Litigation, P.S. 
221 North Wall, Suite 210 
Spokane, WA 99201 

METHOD OF DELIVERY 
• Electronic Mail 
• ABC Legal Messenger Service 
o Regular U.S. Mail 
cJ Other: Pierce County Linx 

I certify under penalty of pe1:jury, under the laws of the State of Washington, that the 
foregoing is true and correct. 

---1.e.i 
DATED this j clay of September, 2017 at Seattle, Washington. 
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Plaintiff, 

V. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MlDWA Y RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

No. 16-2-10983-2 

,PROPOSfflj ORDER =;:,:,,i;) 
DEFENDANTS FUN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY 
JUDGMENT 

THIS MATTER came before the Comt fi:ll' hearing on Defendants Fun-!astic Rides, Co. 

and Midway Rides, LLC's Motion for Summary Judgment. 

The Court reviewed the pleadings and files herein, including: 

I. Defcndams Fun-tastic Rides, Co. and Midway Rides, LLC's Motion for Summary 

Judgment; 

2. Plaintiff's Response(s), if any; 

3. Defendant's Reply, if any. 

II 

[PRUPUSuJt()RDER GRANTl:---JG DEFENDANTS 
F!JN-TASTIC RIDES CO. AND MIDWAY RIDES 
LLC'S MOTION FOR SUMMARY JUDGiVIENT · I 
Proposed Order to MSJ 

, 17 
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Based on the foregoing, Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's 

Motion for Summary Judgment is~- The above-captioned lawsuit shall be dismissed 

with prejlldice. ~.I\,~ 

IT JS SO ORDERED. 

DATED thisS'_ day o~~ 

Presented by: 

By: 
l'"',::--;:1t~n~c1:;;:,;:c::::,;#.:,f;:-::;ttk~6"A~:::,irw:;v=,-
Timothv T. Parker. WSBA No. 43674 
A ttoni~vs for Dcf~ndants Fun-tastic 
Rides, Co. and Midway Rides, LLC 

Approved as to form, notice of pre ntation waived: 

/ filED 
DEPT.13 

IN OPEN COURT 

SEP ·o 8 20'7 

KS8 UTIGA,:P~-, P.S. 

By / w~------ii~~ Schroeder, WSBA No. 41986 
Anne Schroeder, WSBA No. 47952 

-f;lflOPOSEO] ORDER GRANTING DEFENDANTS 
FlJN-TASTJC RIDES CO. AND MIDWAY RIDES 
LLCS MOTION FOR SUM/vfAR Y JUDGMENT - 2 

l'ropuscd Order to MS.I 
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KEVIN ST CK 
COUNTYC ERK 

NO: 16-2-1 983-2 

Honorable Kathryn J. Nelson 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff, No. 16-2-10983-2 

V. 

FUN-T ASTIC RIDES CO., an Oregon 
12 corporation; MIDWAY RIDES LLC, a 

Washington limited liability company; 

DEFENDANTS' MOTION FOR 
RECONSIDERATION OF ORDER 
DENYING MOTION FOR SUMMARY 
JUDGMENT 

13 JOHN DOE MANUFACTURER, an 
unknown entity, 

14 

15 

16 

17 
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21 

22 

23 

24 

25 

Defendants. 

I. RELIEF REQUESTED 

Pursuant to Civil Rule 59(a)(7) and 59(a)(9), Defendants Fun-tastic Rides, Co. ("Fun

tastic") and Midway Rides, LLC ("Midway") respectfully request this Court to reconsider its 

order denying Defendants' motion for summary judgment. Defendants further request that the 

Court instead enter an order granting its previously filed motion for summary judgment. 

Il. STATEMENT OF FACTS 

Defendants moved the Court to grant summary judgment in its favor because Plaintiff 

failed to present any evidence that (1) Defendants breached their duty of care; or (2) that 

Defendants are manufacturers or sellers of a roller-coaster called the Rainier Rush, which 

Plaintiff alleges to have caused her injuries on September 16, 2013. See Defendants Fun-tastic 

Rides Co. and Midway Rides LLC's Motion for Summary Judgment. Tn support of its motion 
DEFENDANTS' MOTION FOR RECONSIDERATION PATTERSON BUCHANAN 

OF ORDER DENYING MOTION FOR SUMMARY FOBES & LEITCH, INC., P.S. 

JUDGMENT- 1 
635501 
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for summary judgment, Defendants presented declarations evincing the state-verified safety of 

the ride; Plaintiffs own admission that verbal warnings were given and warning signs for the 

ride were posted; and even one of Plaintiffs interrogatory answers, which admitted that 

Plaintiff could not cite a single statute, rule, regulation, or ordinance that Defendants allegedly 

violated. 

Plaintiff filed a response that relied upon inapposite case law and an unfounded theory 

of strict liability. See Plaintifrs Response to Defendants Fun-tastic Rides Co. and Midway 

Rides LLC's Motion for Summary Judgment. 

After argument on September 8, 2017, this Court held that a material issue of fact 

existed which precluded summary judgment in this case. The Court appears to have agreed 

with Plaintiffs assertion that Reynolds v. Phare, 58 Wn.2d 904, 365 P.2d 328 (1961) is 

applicable to the present case. It is this decision and the Court's order denying summary 

judgment that Defendants now request the Court to reconsider and ultimately reverse. 

Defendants incorporate by reference their motion for summary judgment and its 

supporting documents, as well as the order under reconsideration. 

III. LEGAL ARGUMENT 

A. Standard for Granting Reconsideration. 

The Court may reconsider and vacate its order denying summary judgment if there is a 

lack of evidence .i ustifying the decision or if the decision contradicts with the law, among other 

reasons. CR 59(a). Reconsideration under CR 59 is proper when a court denies a defendant's 

motion for summary judgment, as occurred here. Meridian Minerals Co. v. King County, 61 

Wn. App. 195, 810 P.2d 31 (1991). An order should be reconsidered where the evidence, 

viewed in a light most favorable to the nonmoving party, cannot sustain a decision for the 

nonmoving party. Kohfeld v. United Pac{fic Ins. Co., 85 Wn. App. 34, 41, 931 P.2d 911 

(1997). 
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B. Plaintiff Relied upon Inapposite Case Law, which Cannot Serve as 
Precedent for the Present Case. 

In her response to Defendants' motion for summary judgment, Plaintiff cited the 1961 

case of Reynolds v. Phare, supra, to support her argument that Defendants were negligent and 

such negligence led to Plaintiffs injuries. However, Reynolds is distinct from and inapplicable 

to the present case for three primary reasons: (1) Its procedural posture was wholly different 

from the current case; (2) it concerned facts that differ from the present case in significant 

ways; and (3) it featured theories of liability that do not exist in our case. 

1. Reynolds Did Not Concern a Motion for Summary Judgment. 

Reynolds came to the Washington State Supreme Court on appeal after a jury found in 

favor of defendants in an action involving injuries related to riding a roller-coaster-like 

amusement device. Importantly, the appeal focused on the trial court's prejudicial error in 

giving contributory negligence instructions to the jury. The court held that the jury instructions 

were erroneous because there was no evidence to supp01t even an inference that the plaintiff in 

that case had been contributorily negligent. 

Defendants in the present case, however, presented this Court with a motion for 

sumrnary judgment devoid of any reference to jury instructions. Aside from having no bearing 

on motions for summary judgment in general, nothing in the Reynolds court's analysis of a jury 

question appeal supports a denial of Defendants' motion for summary judgment in this case. 

2. Reynolds is Factually Distinct from the Current Case. 

Even if the present case did concern a disagreement regarding jury instructions, 

Plaintiff's argument would still fail because, unlike Reynolds, there is no genuine issue of 

material fact in the present case as to whether Plaintiff was contributorily negligent. Unlike the 
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Plaintiffs own negligence in riding the Rainier Rush, she would not have been injured. 

Instead, Defendants are principally concerned with Plaintiffs total lack of factual evidence 

demonstrating that Defendants were negligent in any way or that any purported negligence was 

in breach of Defendants' duty of care. In short, both Reynolds and the present case include 

claims arising from i11juries that allegedly occurred while riding on amusement devices, but this 

is the extent of the factual similarities between the cases. 

As one example, in Reynolds, the injured rider and his father were never instructed, 

orally or by sign, how to hold on or how to sit in the ride. See Reynolds, 58 Wn.2d at 905. 

Here, however, there is evidence that Plaintiff was secured in her seat by a locking restraint and 

that warning signs for the ride were posted on the premises. See Buchanan Deel. Ex. Eat 103, 

117-] 1 9, 121. Plaintiff has not presented any evidence to establish that further instructions 

were necessary or that she did not receive instructions from Defendants. This essential 

difference goes to the heart of why Reynolds would reach the state Supreme Court on a faulty 

jury instruction and why, on the other hand, summary judgment should be granted to 

Defendants in the present case. The fact that Plaintiff was secured, warned of risks associated 

with riding the ride (at least by signage), and may have received oral instructions distinguish 

this from Reynolds to the extent that it renders Reynolds inapposite. 

3. Reynolds Presents Different Theories of Liability from this Case. 

It is notable that the ReynolciY opinion does not clearly indicate any theory of liability. 

We do not know why the Reynolds plaintiff believed the defendant in that case was liable for 

his injury. Yet, this Court relied on Reynolds when denying the current Defendants' motion for 

summary judgment. The lack of any parallel theory of liability between Reyno/ell" and the 

present case should have rendered that case further irrelevant and inapplicable. 
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However, assuming that contributory negligence was essential to the dispute between 

the parties in Reynolds, the present case is distinguished by the fact that Defendants do not 

argue that Plaintiff was contributorily negligent. Again, Defendants do not argue that Plaintiff 

was injured; instead, Defendants argue that Plaintiff has not presented any evidence that 

Defendants breached their duties of care. 

Finally, in Plaintiffs response to Defendant's motion for summary judgment, she 

argues for the applicability of res ipsa !oquitur to the present case. Not only should Plaintiffs 

argument have failed in that she admits there is no evidence of negligence, res ipsa loquitur 

was not asserted in Reynolds and should be irrelevant to the Court's analysis. 

C. Plaintiff Failed to Provide Evidence that the Product Liability Act Applies, 
and Any Claim Related to that Act Should be Dismissed. 

Under CR 56, summary judgment for the moving party is required unless the non-

moving party presents "specific facts which sufficiently rebut the moving party's contentions 

and disclose the existence of a genuine issue as to a material fact." Meyer v. Univ. of 

14 Washington, 105 Wn.2d 847, 852, 719 P.2d 98 (1986). Reliance on "speculation or 

15 argumentative assertions" does not meet this burden. White v. State, 13 l Wn.2d l, 9, 929 P.2d 

16 396(1997). 

17 In this case, Defendants moved for summary judgment because, among other reasons, 

18 theories of product liability only apply to manufacturers and product sellers under the 

19 Washington Product Liability Act of 1981. See RCW 7.72.010. Again, when given an 

20 opportunity in the discovery process to identify any statute, rule, regulation, or ordinance that 

2 J Defendants allegedly violated, Plaintiff could only speculate that a statute bad been violated, 

22 but failed to identify one---namcly, the Product Liability Act. Further, as Defendants 

23 previously argued, neither Fun-tastic Rides nor Midway Rides is a manufacturer or product 

24 seller of the roller-coaster which Plaintiff claims caused her injuries. Neither defendant 

25 
designed, produced, fabricated, constructed, manufactured, sold, leased, or distributed the ride. 
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Plaintiff had an opportunity in its response lo Defendants' motion for summary 

judgment to provide specific facts to indicate a genuine issue of materi8l fact, but it failed to do 

so. Instead, Plaintiff argued that Defendants may be liable for her injuries by continuing to 

engage in a defective product's use. In making this argument, Plaintiff attempted to circumvent 

the scope of the Product Liability Act. However, whether Defendants operated a defective 

product's use is ultimately irrelevant because Plaintiff failed to present any evidence that the 

roller-coaster in this case was defective. Speculating that an unidentified statute was violated, 

which would serve to substantiate Plaintiff's product liability claims, does not meet the 

necessary factual threshold to survive Defendants' motion for summary judgment. 

IV. CONCLUSION 

for the foregoing reasons, Fun-tastic Rides and Midway Rides respectfully request that 

this Court reconsider its prior order, and instead grant summary judgment in Defendants' favor. 

DATED this 18th clay of September, 2017. 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

/~--~ 

By:_~-~i1f!::~~~,------~~-
Patricia K. Buchanan, WSBA No. 19892 
Of Attorneys for Defendant FUN-TASTIC 
RIDES CO. 
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IN COUNTY LERK'S OFFICE 

PIERCE COUN Y, WASHINGTON 

September 2 2017 9:40 AM 

KEVI STOCK 
COUN Y CLERK 

NO: 16 -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, 

Plaintiff, 

V. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

) 
) No. 16-2-10983-2 
) 
) PLAINTIFF'S RESPONSE TO 
) DEFENDANTS FUN-TASTIC RIDES 
) CO. AND MIDWAY RIDES LLC'S 
) CR 59 MOTION FOR 
) RECONSIDERATION 
) 
) 
) 
) 
) 

o Is a closed head injury caused by a strike to the head a bug or a feature of the 
Rainer Rush ride? 

For the purpose of this CR 59 motion, the Court must assume that Plaintiff Jodi Brugh 

("Brugh") suffered a closed head injury caused by a striking blow while riding the Rainer 

Rush at the Puyallup State Fair, one week after the Ride's debut in September 2013. 1 

Brugh has previously called the Court's attention to Reynolds and Curtis. The answer 

to the question posed above determines which line of cases is applicable. If blows to the head 

--~-· --~-----
1 Brugh incorporates by this reference her prior briefing on the Summary Judgment Motion. 
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are a feature of the Rainer Rush, then the Rernolds case is instructive, because a fair patron is 

entitled to warnings both that head blows are an expected outcome, and the manner in which 

to avoid head blows if possible. In Reynolds, the amusement patron rode a roller coaster and 

broke a bone on a particularly violent bump. There, as here, the ride operator contends 

nothing is wrong with the machine and therefore the injury must somehow be the amusement 

patron's fault, for riding the ride wrong. The case turned on whether the amusement patron 

was warned of the type of injury suffered and how to avoid the same. Here, if blows lo the 

head arc an expected outcome, then the owner and/or operator of the ride is required to warn 

of the same, and a jury question is presented. 

If on the other hand, blows to the head are a bug in the Rainer Rush ride at the 

Puyallup State Fair, then the Curtis line of cases is applicable, and a question of law is 

presented concerning burdens of proof: which can only be answered by the Court, and for 

which there is no specific authority on point. 2 

Under Curtis, the question of law for the Court is whether the injury suffered is of a 

type which would not ordinarily happen in the absence of someone's negligence. If the injury 

is of such a type, then the burden shifts to the owner or operator of the instrumentality to 

demonstrate to the jury that the cause of the injury is something other than negligence. 

The question on this record is whether a closed head injury caused by a blow to the 

head while riding the Rainer Rush at the Puyallup State Fair is the type of injury which would 

not ordina1ily happen in the absence of someone's negligence? Consistent with Curtis, Klein, 

2 The most factually similar case in Washin!:,>i:On is Reynolds, though the procedural posture is 
different. 
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RCW 4.22.070, and CR 12(i), the Jaw in Washington should be that head trauma suffered by a 

patron at the state fair while riding a newly-installed roller coaster does not ordinaiily happen 

in the absence of someone's negligence, and that the tortfeasors should be required to 

detennine among themselves their propo1tion of liability for any problems in the design, 

maintenance, and/or operation of the machine. 

As to the remainder of the arguments in the Reconsideration Motion, Brugh's response 

to the Summary Judgment Motion has already addressed those arguments; to avoid repetition 

they are incorporated here. 

motion. 

CONCLUSION 

For the foregoing reasons, Brugh requests that the Court deny the moving Defendants' 

.,,-7 Submitted this 28th day of September, 2017, by: 
;:/' .··/ 

' ,.;< .' 
KSB :LITly~TION, P:S. 

,.// ,.//// .· ./ :,,//:>;;;~ .·' ,,,,~···· 
1// /f.-J/'[;_ 1..--· 

<-/ '. 
William C Schroeder, WSBA 41986 
Attorneys for Plaintiff 

PLAINTIFF'S RESPONSE TO DEFENDANTS FUN
TASTJC RIDES CO. AND MIDWAY RIDES LLC'S CR 59 
MOTION FOR RECONSIDERATION - 3 
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September 28 20 7 3:13 PM 

KEVIN ST CK 
COUNTY C ERK 

NO: 16-2-1 983-2 

Honorable Kathryn J. Nelson 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

JODI BRUGH, an individual, 

Plaintiff, 

v. 

FUN-TASTIC RIDES CO., an Oregon 

No. 16-2-10983-2 

11 corporation; MIDWAY RIDES LLC, a 

DEFENDANTS' REPLY TO 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS FUN-TASTIC RIDES 
CO. AND MTDWA Y RIDES LLC'S CR 
59 MOTION FOR 

Washington limited liability company; 
12 JOHN DOE MANUFACTURER, an 

unknown entity, RECONSJDERA TION 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

I. REPLY 

Lacking evidence and authority, Plaintiff's entire case rests on speculation and boils 

down to this: Brugh sustained an injury. Therefore, Defendants must have been negligent. 

Contrary to this theory, the mere occurrence of an injury does not by itsel [ allow for an 

inference of negligence. Marshall v. Bally's Pacwest, Inc., 94 Wn. App. 372, 377, 972 P.2d 

475 (1999). Plaintiff must present evidence, and she has provided only speculalion. 

Plaintiff originally cited Reynolds to support her argument that she did not act 

negligently, Pl. 's Summary Judgment Resp. 6-7. But this argument is irrelevant. Defendants 

never argued that she did. Consequently, Reynolds-a case dealing wilh an improper jury 

instruction on contributory negligence-should not have determined Defendants' summary 

judgment motion, Because the Court relied on it, however, Plaintiff now misreads Reynolds 

DEFENDANTS' REPLY TO PLAJNTIFF'S RESPONSE 
TO DEPENDANTS ruN-TASTIC RIDES co. AND 
MIDWAY RIDES LLC'S CR 59 MOTION FOR 
RECONSJDERATION - I 
640'/66 
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beyond what it actually supports. Indeed, an analysis of Reynolds shows that Plaintiffs case 

should be dismissed because she relics on nothing but speculation. 

The defendant operators in Reynolds obtained a jury verdict based on plaintiff's 

contributory negligence for sitting improperly on the ride. Reynolds v. Phare, 58 Wn.2d 904, 

905, 365 P.2d 328 (1961). The plaintiff rider argued that the operators lacked evidence to 

support a finding that he sat negligently. Id at 905. The Washington Supreme Court agreed. 

The operators only presented evidence that many other people rode the same ride without 

injury, and for that reason alone, they argued the jury should conclude that the plaintiff must 

have sat improperly. Id. at 906. The court held this theory insufficient because the jury would 

have to speculate about how the plaintiff acted negligently, if at all. Id 

Plaintiff now attempts to argue Reynolds in reverse: based on the fact that she was 

injured and nothing more, the jury should conclude that Defendants acted negligently. She 

,;vants the jury to speculate about what the Defendants may have clone, if anything, just as the 

defendant operators in Reynolds wanted the jury to speculate about what the plaintiff may have 

done. Because this utter lack of evidence forces the jury to rely on speculation, it cannot 

sustain a verdict. Id at 906. 

Additionally, Brugh speculates about the injured rider's theories of liability in Reynolds. 

Pl.'s Resp. Mot. Recon. 2. We do not knov•i what theories the plaintiff presented. For example, 

investigation may have discovered a metal bar protruding from the seat, which rammed into the 

rider's back when the boat hit the water. We can merely speculate about the precise theories, 

as the court docs not tell us. But nothing in 1he case says that the plaintiff argued res ipsa 

loquitur, which suggests that, unlike Brugh, the Reynolds plaintiff provided actual evidence of 

the defendants' negligence. Plaintiff here speculates that the Reynold1· plaintiff argued that the 

defendants were negligent based on the lack of warnings-the case does not say this. See id at 

905-06. The court, instead, mentions the lack of warnings among the types of evidence that 

defendants did not present regarding how the plaintiff sat on the ride. They did not, for 
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example, instruct the rider on how to sit, sho\v that he seated himself improperly, or show that 

he did anything but hold onto the ride's grab bar as intended. Id. at 906. The defendant 

operators had nothing but speculation that the plaintiff acted negligently. See id. at 905-06. As 

here, Plaintiff has nothing but speculation. Like the defendants in Reynolds, Plaintiff lacks 

evidence to support her negligence claim as a matter oflaw. 

Furthermore, res ipsa loquitur docs not apply just because an injury occurred. Proper 

application of the doctrine focuses on the accident or occurrence, not the injury. Curtis v. Lein, 

169 Wn.2d 884,891,239 P.2d 1078 (2010). Plaintiff has incorrectly focused on her alleged 

injury and nothing more. Unlike Curtis, where the dock gave way-an occunencc or event 

that does not ordinarily happen in the absence of negligence-and was later destroyed, 

preventing plaintiff the plaintiff from inspecting it, Brugh has had an opportunity to inspect and 

investigate the roller-coaster. She has chosen not to do so. Res ipsa loquitur does not apply as 

a substitute for the plaintiff investigating and presenting evidence. 

II. CONCLUSION 

Plaintiff has presented no evidence that Defondants acted negligently. A jury cannot 

find negligence based only on speculation and conjecture. Consequently, Plaintiff's claims 

should be clismissccl as a matter of law. 

In addition, a roller-coaster ride is not an abnormally dangerous activity and Plaintiff 

has conceded that Defendants arc not manufacturers or sellers of the Rainier Rush. Therefore, 

the product liability and strict liability claims should be dismissed as a matter oflaw. 

DATED this _2~"""" day of September, 2017. 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 

'T'i~ (.,.,,,..,,,.,~@\\ 

By:·=1;;/ .... IL A=,N--,,,~\/J\}~j;\ '4l,,'i~l~ ½M 
Patrici~. uchanan, WSBJ\ 19892 
Of Attorneys for Defendant Fun-tastic Rides 
Co. and Midway Rides LLC. 

DEFENDANTS' REPLY TO PLAINTIFF'S RESPONSE 
TO DEFENDANTS FUN-T/\ST!C RIDES CO. /\ND 
MIDWAY RIDES LLC'S CR 59 MOTION FOR 
RECONSJDERATION - 3 

PATTERSON BUCHANAN 
FOBES & LEITCH, INC., P.S. 
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CERTIFICATE OF SERVICE 

~ 
I, Christopher Moore, hereby declare that on this )Z _ day of September, 2017, I caused to 

be delivered via the method listed below the document to which this Certificate of Service is 
auachecl (plus any exhibits and/or attachments) to the following: 

ATTORNEY NAME & ADDRESS 
Mr. William .J. Schroeder 
Ms. Anne Schroeder 
Mr. David Broom 
KSB Litigation, P.S. 
221 North Wall, Suite 210 
Spokane, WA 9920 I 

METHOD Of DELIVERY 
• Electronic Mail 
o ABC Legal Messenger Service 
• Regular U.S. Mail 
• Other: Pierce County Linx 

J certify under penalty ofpe1jury, under the laws of the State of Washington, that the 

foregoing is true and correct. 

,2o+J... 
DATED this ____ l/_ day of September, 2017 at Seattle, Washington. 
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Honorable Kathryn J. Nelson 
September 29, 2017 

SUPERIOR COURT OF WASHINGTON 
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Plaintiff, 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

N . 16-2-10983-2 

1 ORDER GRANTING 
DEFENDANTS' MOTTON FOR 
RECONSIDERATION OF ORDER 
DENYING MOTION FOR SUMMARY 
JUDGMENT 

THIS MATTER came before the Court for hearing on Defendants Fun-tastic Rides, Co. 

and Midway Rides, LLC's Motion for Reconsideration of Order Denying Motion for Summary 

Judgment. 

The Court reviewed the pleadings and files herein, including: 

I. Defendants' Motion fr1r Reconsideration of Order Denying Motion for Summary 

, Judgment; 

2. Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's Motion for Summary 

Judgment; 

3. Plaintiff's Response; and 

4. Defendants' Reply. 

(!~ll'03EB] ORDER GRANTING DIJ'ENDANTS' 
MOTION FOR RECONSIDERATION OF ORDER 
DENYING MOTION FOR SUMMARY JUDGMENT -
I 
637904 
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() Based on the foregoing, Defendants' Motion for Reconsideration of Order Denying 

2 Motion for Summary Judgment is GRANTED, and the Court's Order Denying Defendants Fun-

3 tastic Rides, Co. and Midway Rides, LLC's Motion for Summary Judgment is REVERSED. The 

4 above-captioned lawsuit shall be dismissed with prejudice and without costs. 
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IT IS SO ORDERED. 

Presented by: 

PATTERSON BUCHANAN 
FOBES & LEJTCH, INC, P.S. 

By: Isl Timothy T Parker 
Patric.;ia K. Buchanan, WSBA No. 19892 
Timothy T. Parker, WSBA No. 43674 
Attorneys for Defendants Fun-tastic.; 
Rides, Co. and Midway Rides, LLC 

-~j ORDl:R GRANTING DEFENDANTS' 
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DENYING MOTION FOR SUMMARY JUDGMENT -
2 
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KEVI STOCK 
COUN Y CLERK 

NO: 16- -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, 

Plaintiff: 

V. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 
JOHN DOE MANUFACTURER, an 
unknown entity, 

Defendants. 

) 
) No. 16-2-10983-2 
) 
) NOTICE OF APPEAL TO DIVISION 
) II OF THE COURT OF APPEALS 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff Jodi Brugh seeks review by the designated appellate court of the Order 

Granting Defendants' Motion for Reconsideration of Order Denying Motion for Summary 

Judgment, entered on September 29, 2017. A copy of the Order is attached to this notice. 

Contact information for defense counsel is: 

Patiicia K. Buchanan 
Tamila N. Steams 
PATTERSON BUCHANAN FOBES & LEITCH, INC., P.S. 
2112 Third A venue, Suite 500 
Seattle, WA 98121 

27 NOTICE OF APPEAL TO DIVISION II 
OF THE COURT OF APPEALS - 1 
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Honorable Kathryn J. Nelson 
September 29, 2017 
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SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

r, JODI BRUGH, an individual, 
d 9 

Plaintiff, 
10 

V. 

11 
FUN-TASTlC RIDES CO., an Oregon 

12 corporation; MIDWAY RIDES LLC, a 
Washington limited liability company; 

13 JOHN DOE MANUFACTURER, an 
unknown entity, 

ORDER GRANTING 
DEFENDANTS' MOTION FOR 
RECONSIDERA TJON OF ORDER 
DENYING MOTION FOR SUMMARY 
JUDGMENT 
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Defendants. 

THIS MATTER came before the Court for hearing on Defendants Fun-tastic Rides, Co. 

and Midway Rides, LLC's Motion for Reconsideration of Order Denying Motion for Summary 

Judgment. 

The Court reviewed the pleadings and files herein, including: 

1. Defendants' Motion for Reconsideration of Order Denying Motion for Summary 

, Judgment; 

2. Defendants Fun-lastic Rides, Co. and Midway Rides, LLC's Motion for Summary 

Judgment; 

3. Plaintiffs Response; and 

4. Defendants' Reply. 

[~] ORDER GRANTING DEFENDANTS' 
MOT[ON FOR RECONSIDERA TJON OF ORDER 
DENYING MOTION FOR SUMMARY JUDGMENT• 
l 
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O Based on the foregoing, Defendants' Motion for Reconsideration of Order Denying 

2 Motion for Summary Judgment is GRANTED, and the Court's Order Denying Defendants Fun-

3 tastic Rides, Co. and Midway Rides, LLC' s Motion for Summary Judgment is REVERSED. The 

4 above-captioned lawsuit shall be dismissed with prejudice and without costs. 
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IT IS SO ORDERED. 

Presented by: 

PATTERSON BUCHANAN 
FOBES & LE!TCH, INC., P.S. 

By: Isl Timothy T. Parker 
Patricia K. Buchanan, WSBA No. 19892 
Timothy T. Parker, WSBA No. 43674 
Attorneys for Defendants Fun-tastic 
Rides, Co. and Midway Rides, LLC 

-¼fROP@&loE;.\] ORDER GRANTING DEFENDANTS' 
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DENYING MOTION FOR SUMMARY JUDGMENT -
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SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

.IODl BRUGH, an individual, 

Plaintiff, No. 16-2-10983-2 

V. 

HJN-TASTJC RIDES CO., an Oregon 
12 corporation; MlDWA Y RIDES LLC, a 

Washington limited liability company; 

lf'iWPOSEt,j ORDER~,,;::,:,~ 
DEFENDANTS f-'UN-TASTIC RIDES 
CO. AND MIDWAY RIDES LLC'S 
MOTION FOR SUMMARY 
JUDGMENT 

13 JOHN DOE MANUFACTURER, an 
unknown entity, 
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Defendants. 

THIS MATIER came before the Court for hearing on Defendants Fun-tnslic Rides, Co. 

and Midway R.ides, LLC's Motion for Sumnwry Judgment. 

The Court reviewed the pleadings and tiles herein, including: 

I. Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's Motion for Summary 

Judgment; 

2. Plaintiffs Response(s), if any; 

3. Defendant's Reply, if any. 

II 

[J'ROPOSE!JtORDER GRANTING DEFENDANTS 
FUN-TASTIC RIDES CO. AND MIDWAY RIDES 
Ll,C'S MOTION FOR SUMMARY JUDGMENT- I 
Pro1rnscd Order to MSJ 
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Based on the foregoing, Defendants Fun-tastic Rides, Co. and Midway Rides, LLC's 

Motion for Summary Judgment is BRAN I Eb. The above-captioned lawsuit shall be dismissed 

with prejudice. ~-1\,~ 

IT IS SO ORDERED. 

DATED 1h;g_ day o;f:;.-f,]Ji;~ 

Presented by: 

~Pe3ED) ORDER GRANTING DEFENDANTS 
FL/N-TASTIC RIDES CO AND MID\VA Y RIDES 
LLC'S MOTION FOR SUMMARY JUDGMENT- 2 
l'rnpos.:J Order to MSJ 
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E- ILED 
IN COUNTY ERK'S OFFICE 

PIERCE COUN Y, WASHINGTON 

November 2 2017 3:47 PM 

KEVI STOCK 
COUN YCLERK 

NO: 16- -10983-2 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

JODI BRUGH, an individual, ) 
) 

Plaintiff~ ) 
) 

V. ) 

) 
FUN-TASTIC RIDES CO., an Oregon ) 
corporation; MIDWAY RIDES LLC, a ) 
Washington limited liability company; JOHN ) 
DOE MANUFACTURER, an unknown ) 
entity, ) 

) 
Defendants. ) 

No. 16-2-10983-2 
Comi of Appeals Div. II No. 51055-2-II 

DESIGNATION OF CLERK'S 
PAPERS 

Plaintiff~ Jodi Brugh, asks the Clerk of the Pierce County Superior Court to transmit 

the following pleadings to the clerk of the Washington State Court of Appeals, Division II, in 

the above captioned matted under appellate case no. 51055-3-II. 

Date Title 

09/09/2016 COMPLAINT 
r------·---· ·------ ---·~· 

09/30/2016 FUN-TASTIC RIDES CO.'S ANSWER TO COMPLAINT 

01/03/2017 ANSWER 

08/07/2017 MOTION FOR SUMMARY JUDGMENT 

08/07/2017 DECLARATION OF PATRICIA K BUCHANAN 
··----------1-----------------------------_______j 
08/29/2017 PLAINTIFF'S RESPONSE TO MOTION FOR SUMMARY JUDGEMENT 

DESIGNATION OF CLERK'S PAPERS - I 
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08/29/2017 DECLARATION OF RACHAEL E. GONZALEZ, MD 

08/29/2017 AFFIDAVIT/DECLARATION OF COUNSEL 

09/05/2017 REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

09/08/2017 ORDER DENYING MOTION FOR SUMMARY JUDGMENT 

09/18/2017 MOTION FOR RECONSIDERATION 
~------+------------------------------

09/28/2017 RESPONSE 

09/28/2017 REPLY 

09/29/2017 ORDER ON MOTION FOR RECONSIDERATION 

l 0/24/2017 NOTICE OF APPEAL WITH FEE 

?.7 
DATED this , day ofNovember, 2017, 

///,.. 

KSB LITIGA TIQN, P.S:,,,_" 
./. . 

.ft' 

By: ____ ----'--/------------

DESIGNATION OF CLERK'S PAPERS - 2 

WILLIAM C SCHROEDER, WSBA #41986 
ANNE K. SCHROEDER, WSBA #47952 
DAVID L. BROOM, WSBA #2096 
Attorneys for Plaintiff 
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Patricia K. Buchanan 
PATTERSON BUCHANAN FOBES & 
LEITCH, INC., P.S. 
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FILED 
Court of Appeals 

Division II 
State of Washington 
1/22/2018 4:09 PM 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

JODI BRUGH, an individual, 

Plaintiff, 

vs. 

FUN-TASTIC RIDES CO., an Oregon 
corporation; MIDWAY RIDES LLC, 
a Washington limited liability 
company; JOHN DOE MANUFACTURER, 
and unknown entity, 

Defendants. 

COA No. 51055-2-II 

No. 16-2-10983-2 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that on the 8th day 'of September, 
2017, the above-captioned cause came on duly for hearing 
before the HONORABLE KATHRYN J. NELSON, Department 13, 
Superior Court Judge in and for the County of Pierce, State 
of Washington; 

WHEREUPON, the following proceedings were had and done, 
to wit: 

Reported by: Dana S. Eby, CCR 
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For the Plaintiff: 

For the Defendant: 

MOTION 

Argument by Mr. 
Argument by Mr. 
Argument by Mr. 
Decision 

APPEARANCES 

William Christopher Schroeder 
Attorney at Law 
221 N. Wall Street, Suite 210 
Spokane, Washington 99201 

Timothy T. Parker 
Attorney at Law 
2112 Third Avenue, Suite 500 
Seattle, Washington 98121 
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SEPTEMBER 8, 2017 

MORNING SESSION 

* * * * * * * 

THE CLERK: 

THE COURT: 

Fun-tastic Rides Co. 

Brugh versus Fun-tastic. 

16-2-10983-2. Brugh versus 

MR. PARKER: Good morning, Your Honor. Tim 

Parker, representing Fun-tastic Rides and Midway 

Rides. 

THE COURT: Other counsel? 

MR. SCHROEDER: I'm sorry, Your Honor. 

Will Schroeder. 

THE COURT: Appearing --

I'm 

MR. SCHROEDER: Will Schroeder for Ms. Brugh, 

the plaintiff. 

THE COURT: And this is -- and this is 

Defendant's motion for summary judgment. 

MR. PARKER: Thank you, Your Honor. This is 

Fun-tastic and Midway Ride's motion for summary 

judgment as to the second element of negligence only. 

That is, breach of duty. 

Preliminarily, there is a statement in the 

plaintiff's response to the effect that the defendants 

do not dispute how Plaintiff's injury was caused. We 

'-------------------------------------3--......J 
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very much dispute how Plaintiff's injury was caused. 

In fact, the intake records at Harborview before 

Plaintiff's surgery provide that she explained she 

hurt herself during a fall. There's no mention of a 

roller coaster. I only bring that up to focus today's 

argument. It is not what we're here to talk about 

today. This motion doesn't address causation. This 

motion addresses breach of duty only. 

For a brief factual background, the plaintiff rode 

the Rainier Rush roller coaster at the Puyallup Fair 

on September 16, 2013. She alleges injuries as a 

result of that ride. The plaintiff has not come 

forward with any allegation that the roller coaster 

did not operate exactly as it was designed to run. 

She didn't observe any irregularities in terms of an 

excessive speed or a stop or one car bumping into 

another. The Rainier Rush roller coaster was 

inspected and permitted for safety by the State of 

Washington just one week before the plaintiff rode the 

roller coaster. Additionally, it was inspected for 

safety and given a test run on each operational day 

between the day it was permitted and the day the 

plaintiff rode it. 

One month later, the plaintiff underwent a 

craniotomy surgery at Harborview. As I mentioned, the 

'-------------------------------------4--~ 
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papers there provide that she fell over, and that's 

why she needed the surgery. 

So that gets us to what we are moving on, which is 

a lack of evidence regarding breach of duty. The case 

law shows that the existence of an injury on its own 

is not evidence of negligence. The plaintiff has an 

obligation to come forward with more than just 

speculation as to the defendant's breach or alleged 

breach. 

In that regard, the plaintiff in this case has not 

come forward with an expert report that the roller 

coaster is unsafe or a declaration along those lines, 

nor has the plaintiff provided any statements from 

witnesses that there was something unsafe or out of 

the ordinary about the operation of the roller 

coaster. The plaintiff has not requested, under Civil 

Rule 34, the opportunity to inspect the roller 

coaster. The plaintiff had access to do so. In fact, 

the roller coaster was never taken out of use. It is 

still in use at the Puyallup Fair even this season. 

In light of all that, there is no evidence of breach 

of duty, and the plaintiff's response essentially 

admits to that fact by invocation of the doctrine of 

res ipsa loquitur. 

Res ipsa loquitur, you're familiar with, is a 

L......-----------------------------------5---' 
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doctrine that would excuse a plaintiff's obligation of 

offering proof if certain factors are met. The 

premise of the doctrine when it was originated was 

that the plaintiff did not have access to the 

evidence. That's why the plaintiff would be excused 

from offering proof. A helpful example might be a 

scaffolding on the side of a building on which a 

painter is standing. If the scaffolding collapses and 

falls into a pile of two-by-fours on the ground, the 

plaintiff does not have access anymore to inspect the 

scaffolding. It's no longer in existence. The same 

is true in the case cited by Plaintiff regarding a 

wooden dock on which Plaintiff fell through when a 

plank gave way. That dock was later destroyed. The 

plaintiff did not have an opportunity to inspect the 

dock. It didn't exist anymore. So the Court excused 

Plaintiff of his obligation to offer proof. 

That factor is not present in this case. The 

roller coaster remains in existence, has been 

available for inspection. No request for inspection 

has been made. 

The second question under res ipsa loquitur is 

whether the act or occurrence would have occurred 

without negligence. Put another way, this is 

something that would ordinarily happen without 

L------------------------------------6----' 
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negligence. The focus there is on the act or the 

occurrence. The focus is not on the injury, as 

Plaintiff's response suggests. And the reason for 

that is the -- the instrument and the occurrence is in 

the exclusive control of the defendant, so the 

question in this case would be, when the roller 

coaster took a turn, was that -- would that ordinarily 

happen without negligence? And the defendant submits, 

of course. It ran along the track line exactly as it 

was designed. There's no suggestion anywhere before 

the Court that something unusual happened. 

Instead, or to get around that fact, the plaintiff 

has focused on her injury and said, well, my injury 

would not have happened without negligence. But the 

proper application of res ipsa focuses on the 

occurrence and not the issue. Therefore, neither of 

the two factors of res ipsa have been met in this 

case, and it doesn't apply. 

The balance of the motion relates to Plaintiff's 

claims under the Product Liability Act. Those should 

be dismissed as well. The plaintiff doesn't really 

contend that my client, Fun-tastic or Midway Rides, is 

a manufacturer or a product seller under the statute 

such that the statute would apply. There's no 

evidence that Fun-tastic or Midway are manufacturers 

'--------------------------------------7 
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or sellers. On its face, the Product Liability Act 

doesn't apply. Those claims should be dismissed. 

And finally, the plaintiff has submitted to the 

court that a roller coaster ride is an abnormally 

dangerous activity upon which strict liability should 

attach. In support of that claim, the plaintiff has 

not cited any case from any jurisdiction regarding 

amusement park rides, much less a roller coaster. I'm 

very happy to go through the restatement factors if it 

would be helpful to the Court. Other than that, we 

will submit that the defendant's motion should be 

granted. 

THE COURT: Thank you. Response. 

MR. SCHROEDER: Thank you, Your Honor. 

Again, I'm William Schroeder for the plaintiff. To 

back up slightly, we're here on summary judgment, 

meaning that the standard is that all facts are 

stated by my client are presumed true and all 

inferences are drawn in her favor. 

as 

Contrary to Counsel's statement about what the 

papers do and don't provide, you have the statement 

from the doctor and from the testament of the 

plaintiff herself that the cause and only cause of her 

injury was she rides the roller coaster, it goes 

around a particular corner violently, and she strikes 

'-------------------------------------8---' 
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her head. This must be presumed true by the Court. 

The medical doctor then says that the cause and only 

cause of her injury was her striking her head on the 

metal on this roller coaster, necessitating the 

surgery. So those are the background facts that the 

Court must presume true as the non-moving party. 

So, in terms of the injury itself, the question 

for the Court is, as Counsel points out, res ipsa 

loquitur. The doctrine originates from a barrel 

falling out of the top floor of a window. More 

recently Washington State, in Curtis v. Lein in 2010, 

the Supreme Court, as it expressly stated, clarified 

and defined how that doctrine works in Washington. In 

Curtis, the land owner, original land owner, built a 

dock, later sold the land some 20 years later. The 

tenant on the land, who was a business invitee, walks 

across the dock. The dock fails, and the person 

injures her leg. There's later a lawsuit about it. 

The property owners, for their portion, claimed that 

they had no idea that there was anything wrong with 

the dock. The trial court dismissed the case, saying 

that the plaintiff had failed to specify exactly who 

was responsible in a negligence sense. The appellate 

court in Division II, I believe it was, affirmed, 

although on alternate grounds, again finding that she 

'-------------------------------------9---
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couldn't identify particularly who should have 

inspected or been responsible for the dock. The 

Supreme Court reversed and explained that, with 

something like falling through a dock and hurting 

yourself, it doesn't ordinarily happen in the absence 

of negligence, and that, in Washington, being under 

4.20.070 and our principles of joint and several 

liability concerning innocent plaintiffs, when there's 

no question that the plaintiff herself didn't do 

anything wrong and the injury wouldn't happen in the 

absence of negligence, then the burden is on the 

various defendants, if there are multiple, to identify 

which is the more culpable party. 

allocation problem. 

It becomes an 

Here, we have a roller coaster. Now, it doesn't 

tell you to wear a helmet. It doesn't say you'll 

crack your head if you get on it. None of the 

warnings bear any relationship to the injuries she 

suffered. She is a frequent and familiar roller 

coaster rider, so that's not unusual. The Rainier 

Rush was installed in 2013, and in the first week of 

its operation, she gets on the ride and cracks her 

head. 

So, in the absence of negligence, you don't 

normally get injured by being a normal, innocent 

L-----------------------------------1 o,--~ 
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person riding a roller coaster. It's a venerable 

case, but our Supreme Court talked about that back in 

the 1940's where a very similar scenario happened. 

person gets on the roller coaster with his daughter, 

rides the coaster. Because of something -- design, 

A 

maintenance, or operation -- he cracks his I think 

its coccyx as he jumps up over a ledge and is slammed 

back down into the ground. The Supreme Court both 

affirmed res ipsa in that case and also rejected the 

spectrum of arguments that he somehow rode the ride 

wrong because there wasn't any evidence of that. 

Here, the same is true. The testimony before the 

Court on summary judgment is that she rode the ride, 

she experienced a particularly violent turn, she 

cracked her head, and then later had to have her head 

cut open and surgery performed. She wasn't warned 

that she had to wear a helmet. None of the signs say 

that you need to wear a helmet, nor did the signs say 

that head injuries are an expected occurrence when you 

ride this. 

Since there is not a warning nor since head 

injuries don't normally occur in the absence of 

negligence when paying to ride a roller coaster at the 

State Fair, the inference is sufficient for, as 

described in Curtis v. Lein, for a jury to determine 

L__---------------------------------11--~ 
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where the allocation should be. 

Now, if the defense's argument is that the -- they 

were running the machine correctly but that the 

machine was underlying poorly designed, that's 

answered by the Supreme Court in the Bostwick case 

that says that the fact that a machine has a bad 

design does not excuse, on a negligence tort, the 

owner and operator of the machine, which is precisely 

what happened there. The -- let's see. Yeah, so it 

becomes an allocation question. 

In terms of ultra hazardous, this is actually 

interesting and separate and independent from the res 

ipsa issue and the negligence issue. Washington 

appears to be a minority jurisdiction in that public 

displays like fireworks at the Puyallup State Fair, 

when they go awry, because they're inherently 

dangerous, the Washington courts, unlike courts in 

other jurisdictions, apply the doctrine of ultra 

hazardous activities because the -- the proprietor is 

intentionally and advertising that they're doing 

something that's dangerous and death-defying. They 

actually do that, and when it goes awry, they're held 

responsible for it. It's true for fireworks at the 

Puyallup State Fair, which is the case we cited from, 

I believe, 1998 where exactly that happened, and the 

L-----------------------------------12--~ 
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same is true here. The advertisement for these -- I'm 

sorry, Your Honor. 

THE COURT: Slow down. 

MR. SCHROEDER: I apologize. 

THE COURT: You're a little too fast. 

MR. SCHNEIDER: I have a horrible problem 

with that. I'm almost finished. I'm sorry. Thank 

you. 

THE COURT: Thank you. 

MR. SCHROEDER: Just as the fireworks which 

are inherently dangerous when they go awry and harm 

members of the public, flinging people through the air 

to make them fear and apprehend that they will die for 

their amusement, likewise, shooting explosives at 

people is inherently dangerous, and you should be held 

to that standard. 

Your Honor, for these reasons, mostly under Curtis 

v. Lein, which has a remarkably similar fact pattern 

but for a dock for a roller coaster, this becomes a 

jury question for the jury. 

Oh, one final note, Your Honor. In Curtis v. 

Lein, and this is important, there was an argument in 

front of the Supreme Court contained within that case 

that the one of the key elements was the 

destruction or unavailability to view the item or the 
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premises, and the Court said that that's not one of 

the elements. And they list out the elements, and 

that's not one of them. But one further thing, and, 

Your Honor, I got this case two or three days before 

the statute of limitations ran and filed suit. The 

prior counsel, as I understand, and I have several 

letters to this effect, spent a couple of years asking 

to inspect the machine and were not allowed to do so. 

The case had been filed three years later. If it's a 

question of operation and maintenance, there's not 

much to see after all that time. 

I guess the last thought, Your Honor, is, for res 

ipsa, there are going to be three things you can talk 

about with an instrumentality. There is the design of 

the instrumentality, there's the maintenance of the 

instrumentality, and there's the operation of the 

instrumentality. When it came to the classic barrel 

case, the design would be, why do you have a pitched 

floor on the third floor with an aperture big enough 

for a barrel to come out? Maintenance: How long was 

the rope there, did it fray, and what happened to it? 

Operation: Did somebody intentionally or 

unintentionally remove the rope or bump the barrel, 

causing it to roll out? In the classic case, 

originally they required the plaintiff to figure out 
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who did what, when, and where, and the law lords 

changed that by saying, given this patent example, 

it's among the defendants to determine what happened, 

rather than among the plaintiff. 

The same would be true here. She doesn't have to 

chase down any of these different designers or 

manufacturers or operators because she, under 

Washington law, is an innocent plaintiff and is 

entitled to recovery for someone else's negligence, 

and the responsibility on multiple defendants is to 

allocate among themselves. Thank you, Your Honor. 

THE COURT: Reply. 

MR. PARKER: The first series of opposing 

arguments from Plaintiff related to causation and an 

opinion from a medical doctor as to how Plaintiff's 

injury was caused. This motion is about breach of 

defendant. That is totally irrelevant to the question 

before the Court today. 

THE COURT: Well, you're the one that brought 

it up. 

MR. PARKER: The Washington Supreme Court in 

Pacheco v. Ames established that the doctrine of res 

ipsa loquitur permits an inference of negligence on 

the basis that the evidence of the cause of the injury 

is accessible to Defendant but inaccessible to the 
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injured person. That justifies the existence of the 

doctrine. A plaintiff's obligation of coming forward 

with proof is excused because they have no opportunity 

to do so. That's an essential fact of the doctrine 

that is not present here. 

The roller coaster has been in existence, has been 

available. This case was filed a year ago. No 

request to inspect under Civil Rule 34 has been made, 

and it's important that res ipsa loquitur, as the 

courts establish, is to be used sparingly only in 

exceptional cases. 

destroyed. 

THE COURT: How do you distinguish Curtis? 

MR. PARKER: The dock in Curtis was 

THE COURT: No, no. I'm talking about the 

case where the guy hit his tailbone. I'm sorry. 

MR. PARKER: So the Reynolds case. 

THE COURT: Reynolds. 

MR. PARKER: I printed out the Reynolds case, 

if Your Honor would like to see it. It was postured 

completely differently. In that case, the defendant 

requested a jury instruction regarding comparative 

fault, and the trial court gave an instruction to the 

jury regarding comparative fault. The issue on appeal 

was whether there was any evidence of comparative 
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fault, and the appellate court found that there was 

not. That's why they looked to what instructions the 

plaintiff was given on the ride. The defendant's 

argument essentially at trial was, well, thousands of 

other people rode this ride without injury. You must 

have been negligent. And the plaintiff's response 

was, well, no one told me. No one instructed me how 

to sit on the ride, so there were no instructions for 

me to violate. 

It's not a summary judgment case. It doesn't 

apply here because it's -- this is a question as to 

the defendant's breach. It's a narrower, more 

specific question than that presented in Reynolds. 

do have the Reynolds case. 

THE COURT: I see what you mean, that 

I 

Reynolds didn't address kind of the underlying basis, 

but I do think Reynolds is instructive because it got 

as far as it did and I am going to deny this summary 

judgment motion. 

MR. SCHROEDER: Thank you, Your Honor. 

(Proceedings concluded.) 
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